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3AXTEB

3a JaBame CArJIACHOCTH HA OJUIYKY O IPUXBAaTamby TeMe JOKTOPCKe JucepTaiuje
U 0 oapehuBamy MeHTOpA

Monumo na, cxonHo wi. 48 c1. 5 tau. 3) Craryra Yauepsutera y beorpany (,,] macuuk Yuuepsutera™ oOp.
201/2018, 207/2019, 213/2020, 214/2020, 217/2020, 230/21, 232/22, 233/22 u 236/22), nate cariacCHOCT Ha
OJUTYKY O IPUXBAaTamy TeMe TOKTOPCKE IUcepTaluje:

»Onuceja naciaeha: OnpehuBame MepoIaBHOTI MPaBa y CIOPOBUMA 0 KYJITYPHUM JAo0puma‘ /
»The Odyssey of Heritage: Determining the Applicable Law in Cultural Property Disputes

(TyH Ha3MB TPEJIOKEHE TEME JOKTOPCKE JUCEPTALH]ES)

HAYYHA OBJIACT: melynapoaHoTpUBaTHONPaBHA

TTOJIALTY O KAHIUJIATKUU:

1. lme, ume jeTHOT OJ1 pOIMTEsha U MIPE3UME KaHIUIaTKUHE:
Musmnia (Bornan) Apcuh

2. IlperxomHo oOpa3oBame (Ha3UB U CeIUINTE (PaKyITETa, CTYAM]CKH
porpam):

Yuusep3uteT y beorpany — [IpaBau pakynTeT, OCHOBHE U MacTep akaJeMCKe CTyAH]e,
CTynujcku porpam: Ilpaso

3. TomunHa 3aBpIeTKa MPETXOHOT HUBOA CTYAM]ja:
ocHOBHE akazgeMmcke cryauje: 2015; macrep akagemcke cryamje: 2017.

4. Tonuna ynuca Ha gokropcke cryauje: 2017.
5. HasuB cryaujckor nporpama JOKTopckux cryauja: [IpaBo

6. JlaTtym nojpHOIIECHAa NpHjaBe
TeMe JIOKTOPCKE JrcepTalnje 24. okrobap 2025. rogune




[NOAALIM O MEHTOPY:

Nwme u ipesnme MeHTOpa: np Bamgnmup Ilasuh

3Bame: peroBHH Tpodecop

Crincax pajioBa Koju KBaTU(PHUKYjy MEHTOpPa 3a Boh)emhe TOKTOPCKE AHUCepTaIlHje:

1. B. IlaBuh, ,llonmmTaj n mpusHame apOUTpPaXHUX OIIIyKa — OCBPT Ha onapeleHa mmuTama o
3Hauaja y aomahoj cynckoj mpakcu®, y: B. Pagosuh (yp.), YcknahuBame mnocCiIoOBHOr mpaBa
CpOuje ca mpaBom EBporcke yauje — 2023, beorpan, 2024, ctp. 475-494.

2. V. Pavi¢, ,,Protecting and Challenging the Arbitrator’s Jurisdiction®, Cambridge Compendium of
International Commercial and Investment Arbitration, (eds. Stefan Kréll, Andrea K. Bjorklund,
Franco Ferrari), Cambridge University Press, 2023.

3. B. INauh, M. JXuskosuh, ,,YToBOp 0 KOMHCHOHY — HEKa OTBOpeHA muTama“, AHanu [IpaBHOT
dakynrera Beorpany, 5/2022, 635-651.

4. V. Pavi¢, M. Pordevi¢, ,,Virtual Arbitration Hearings: The New Normal?, Annals 69, vol. 3
(2021), 547-573.

5. B. Ilauh, ,,OnnyyHrM mOITyKOpaKoOM Hampe[ - OCBPT Ha 3aKkoH o ynaramuma‘, Anamu [IpaBHor
(dakynrera y beorpany, 1/2016, 67-83.

6. B.IlaBuh, ,IIpBa Jyrocnasuja kao HejennHCTBEHH MpaBHU nopenak™, y: b. berosuh, 3. Mupkosuh
(mpup.), CTo ToamHa o1 yjenumema : hopMupame ap>kaBe u npasa, beorpam, 2020, 251-265.

7. V.Pavi¢, ,,Resolution of International Commercial Disputes Before Serbian Arbitral Institutions —
Certain Salient Features of the New Institutional Rules®, in: T. Varady, D. Mitrovic, D. Hiber, V.
Pavic, M. Djordjevic, M. Jovanovic (eds.), Liber Amicorum, Gaso Knezevic, Belgrade, 2016,
304-346.

OobagemtaBamo Bac j1a je HacraBHo-HayuHo Behe [IpaBHOr (akyaTeTa Ha CEIHUIM OAPIKAHO]
(Ha3uB HAJUIEXKHOT Tena (GaKynTera)

29. jyna 2026. rogwHe pa3MOTPHIIO MPEUIOKEHY TeMy H 3aKJbydWiIo Ja je Tema IMOJ00Ha 3a Hh3paiy
JIOKTOPCKE JUCEpTAlMje jep CaapKu OpUTHHAIHY HACjy W Jia je O]l 3Hauaja 3a pa3BOj HayKe, NPUMEHY
HCHUX pe3yJiTaTa, 0JIHOCHO Pa3BOj HAY4YHE MHUCIH YOIIIIITE.

JAEKAH ®AKYJITETA

[Ipodecop np bojan MunmcassbeBrh

IIpunor 1. Opnyka HactaBHo-HayuHOr Beha o mpuxBaTamy TeMe U oApehuBamy MEHTOpa

2. MUseemraj Komucuje o OlieHHM Hay4YHE 3aCHOBAHOCTH TEME JIOKTOPCKE AMCEPTALIUje

Hanomena: ®daxkyJTeT 10CTaB/ba YHUBEP3UTETY 3aXTEB €A NMPUJI03HMA y eJIeKTPOHCKO] (opmu
Uy jeTHOM MUCAHOM NMPHUMEPKY 32 apXMBY Y HUBepP3UTETA



Ha ocnoBy wiana 26. craB 1. Tauka 10. Cratryra YHuBep3urera y beorpany -
[IpaBHOr Qakynrtera u winana 38. [IpaBuwiHuMKa 0 JOKTOPCKUM cTyaujama Ha lIpaBHOM
¢dakynrery YuuBepsutera y beorpamy u3 2019. romune, HacraBHo-Hay4Ho Behe

Yuusep3uteta y beorpany -IlpaBHor ¢akynrera, nHa XVIII cenaumm, onpxanoj 29. jyna
2026. rogune, TOHENO je

OdJAYKY
Yiau 1.

[MpuxBara ce wusBemrta] Komwmcuje 3a OICHYy HaydyHE 3aCHOBAHOCTH TEME
JOKTOpCKe aucepranuje Kanmuaatkuibe Mmuiaune Apemh (JIC 2017-6) wu omoOpasa
u3pajna JOKTOPCKE IHcepTalyje ToJ HacioBoM ,Onuceja Haciaeha: OnpehuBame
MEpPOJaBHOI MpaBa y CIOPOBMMA O KYJTypHHM poopuma“ / ,The Odyssey of
Heritage: Determining the Applicable Law in Cultural Property Disputes<.

3a meHTopa ce npemiaxe npod. ap Bragumup [lasuh.

Yuan 2.

O wum3Bpmiewy oBe Omiyke crtapahe ce [lekan VYuuBepsutera y beorpamy -
[IpaBHoTr dakynrera.

HNPEACEJHUK HACTABHO-HAYYHOI' BERA

beorpan IIpod. np bojan Munucas/beBuh



HACTABHO-HAYYHOM BERY
INPABHOI' ®AKYJITETA YHUBEP3UTETA Y BEOI'PALLY

Opnykom VYrmpaBHMKa JTOKTOpCKMX crynuja u Kareape 3a rpabhancko mpaBo
[IpaBHor ¢akynrera YHuBep3utera y beorpany, onpehenu cmo 3a unanoBe Komucuje 3a
oJ0paHy IIpojeKTa JOKTOPCKE AHcepTaluje, ca 3aJaTKoM Ja JJaMO MULUBEHE Ja JIU ce
MOJKE€ MPHUXBATUTH TeMa 3a M3paly JOKTOPCKE AMcCepTaluje KaHIuaaTKumbe Munie
Apcuh mox nHazuBom: ,,Opuceja Haciaeha: OppehuBame MepogaBHOr mnpaBa y
cnopoBuMa o KyJrypuum goopuma® / ,,The Odyssey of Heritage: Determining the
Applicable Law in Cultural Property Disputes®, xojy he kanaunaTkuma U3paguTi Ha
eHriaeckoMm jesuky. Wmajyhu y Buay na je KaHAUAATKUBba OJ0paHWiIa IMpojeKat
JIOKTOpPCKE nucepranuje maHa 12. gememOpa 2025. roawHe, T€ TOIITO Cy WIAHOBH
KOMHCHj€ Tperiiefiaan Mpeyior Teme, 00pa3lioKemhe W CIHCAK OCHOBHE IJUTEpaType,
nonHocumo HactaBHo-HayuHoM Behy IlpaBHor daxynrera YHuepsutera y beorpany

cienehu

PEDEPAT

CATNIOJALINMA O KAHANJATY U O OIEHU HAYYHE
3ACHOBAHOCTH NPEJJIO’KEHE TEME JOKTOPCKE JUCEPTALIMJE

1. OcHOBHM NOAAIH 0 KAHAUIATY U JUCEPTALUjH

a) Ocnosénu nooayu o KaHouoamy

Mununa Apcuh pohena je 29. pebOpyapa 1992. ronune y beorpagy. OcHOBHY
Koy ,,3maj JoBa JoBanoBuh" 3aBprmia je kao hak rerepammje, a Ilety Georpancky
TUMHAa3H1jy Kao Hocumall auriome ,,Byk Kapaguh".

Jumiomupana je y poky Ha IlpaBHom dakynrery YHuepsutera y beorpamy 2015.
rOJUHE, Ha cMepy 3a Mel)yHapoaHO MpaBo, ca mpocedyHoM oreHoM 9,70. 3a mOCTUTHYTE
pe3ynrate noOuWTHUIA je cTuneHauje ,,Jlocuteja® MunucrapctBa npocsere PemyOmnke
Cpbuje 3a HamapeHe CTyeHTe.

Macrep akagemcke cryauje 3aBpmmia je 2017. romumHe Ha wcToM (bakynTery, cMmep
Mel)yHapoJHO MOCJIOBHO IMpaBo, MoJ MeHTopcTBoM mpod. ap Bramumupa IlaBuha, ca
ouneHom 10,00. Fben macrep pan mox HazuBoMm ,,Hopme HemocpenHe npUMEHE Y



MelhyHapoaHO] apOuTpaxu 0aBu ce ogHOCOM u3Mel)y ayroHOMHje BOJbE CTpaHaka U
HOPMH KOje C€ JUPEKTHO TMPUMEHYjy Ha MPAaBHU OJHOC Ca €IEMEHTOM HHOCTPAHOCTH.
JloOuTHUK je apyre Harpajae Ha KOHKypcy ,,['amo Kuexxesuh™ 2016. rogune 3a paa Anti-
suit Injunction in International Commercial Arbitration 3acnoBan Ha mpeaMeTHOM
UCTPAKUBAY.

Tokom crynuja O6una je wianuna tuma [IpaBHor ¢dakynrera YHuBepsurera y beorpamy
Ha mehynaponnom takmudewy Willem C. Vis International Commercial Arbitration
Moot, koju je ocBojuo Werner Melis and Frederic Eisemann Honourable Mention for the
Best Memorandum. Y okBHpy MOCTIMILIOMCKHX CTy/Hja y4eCTBOBala je Yy Iporpamy
Erasmus+ Intensive Programme in European Private Law na YuuBep3utery Yy
Camnoypry 2016. romuue, 3a Koju je noOwia TyHY CTUICHAHM]Y Kao MpH3HAKE 3a
akaneMcky u3BpcHocT. On 2016. no 2018. roguHe Owmiia je MPUIPABHUK y aJBOKATCKO]
kannenapuju NKO Partners, rie ce ycaBpmasana y ooiactu Melh)yHapOgHOT TPUBPETHOT
npaBa. Takohe je ydecTBoBaJia y NMPHUIPEMH CTyACHAaTa Kao aCUCTCHT TPEHepa TUMa
[MpaBHOr dakynrera YHusepsurera y beorpangy 3a Willem C. Vis Moot y nepuoay on
2018. mo 2020.

Kanmunatkuma je 2017. roguHe ynucaia JOKTOpCKE akaaeMcke cryndje Ha [IpaBHOM
¢dakynrery YHuBep3utera y beorpany, yxka HayuHa oOnacT MelyHapoAHO HpPUBATHO
mpaBo. YCIENIHO je WCIyHWJa CcBe o0aBe3e mnpenBul)cHE HACTABHUM ILIAHOM,
yKJbyuyjyhu u on0paHy MPHUCTYMHOT M CEMHHAPCKOT paja U MOJIOXKUIa 00a JOKTOpCKa
WCIIUTA, TIPBU Ca MPOCEYHOM OLIEHOM 9, a npyru ca nmpocedyHoMm orieHoM 10. 3a HaydyHy
M3BPCHOCT M aKaJIeMCKHU JOTIPUHOC MPaBy KyITypHOT Haclieha 10OUTHHULIA je CTUTICHIH]e
Ryoichi Sasakawa Young Leaders Fellowship (SYLFF) 2021. roause.

VY okBupy 1995 UNIDROIT Convention Academic Project nenyje ox 2020. ronuHe Ha
NMO3UIMjH  WHIUBUAYATHOT  CapaJHUKa y HCTPaXHWBaWky ycarajamiaBama M|
UMIUIEMEHTalje Meh)yHapoJHUX NpaBHUX CTaHAapAa KOjU ce€ OJHOce Ha MoBpahaj
YKpaJIeHUX W HE3aKOHWUTO HU3BE3€HHX KyITypHHX nobapa. I'ommne 2021. UNESCO je
n3abpao 3a ekcrepra y 00JacTu KyJlITypHOT Hacieha 'y TOM CBOjCTBY j€ y4ecTBOBaJa Y
World Heritage Young Professionals Forum, oapxxanom y3 44. 3acename Komurera 3a
ceercky Oamrtuny y @Pynoy, Kuna. Kao umanmma Innovation and Sustainable
Development Expert Group, mompuHena je u3paad 3aBpPIIHOT JokymeHTa Popyma
(Outcome Document), ca HarnackoM Ha ydemihy 3ajeqHHIE W AYTOPOYHO)j KYJITYPHO]
onpxxuBoctu. Jlanac je anraxosana y cactaBy World Heritage Young Professionals
Forum Alumni Network, ydectByjyhn y wuHHIMjaTHBamMa mOCBeheHUM OJPKHBOM
yIpaBJbamy HacieheM u yKIbyUHBamy MJIaINX Y YIIPaBJbamkhe CBETCKOM OAIlITHHOM.

Opranuzanuju Global Research Network (GRN) mpunpyxuna ce 2019. rogune kao 4naH
Alternative Dispute Resolution Think Tank cekmuje, re je KOOpIuHKCaIa HHUIIHjATHBE
yCMepeHe Ha WHKIY3UBHUJU MpPUCTYN apoutpaxku u Menujaumju. [omune 2022.
yuarnpehena je y mutaljer capagnuka (Junior Fellow), a ox 2024. roaune aenyje kao
uctpaxupad-capaanuk (Research Associate) y oxsupy War, Conflict and Global
Migration cexmuje, re ce 0aBH 3alITUTOM KyATypHOT Hacieha y 30Hama KOHQIIHKTA.
Takohe je wnanuna opranmuzamuje Europa Nostra International.

[Tpodecronanto je aHrakoBaHa kao aHanutuuap y Baha xopmopamnwju, rae ce 6aBu
aHAJIM30M TIO0ATHUX (PUHAHCH]CKUX TPIKHILITA U HUXOBOT PErylaTopHOT OkBupa. tbeH
pazn ce mocebHO GOKycHpa Ha cacTaB/bamkbe NMPABHUX W3BEIITaja 3a KJIUjEHTE Yy 00JacTh



MelhyHapoaHHX ylarama Oa3sUpaHHX Ha EKOHOMCKHUM KpeTamkbuMa U pelieBaHTHUM
IEeONOJIMTUYKUM €JIEMEHTHMA.

[Topen marepmer cprckor, Munuia Apcuh TOBOpH €HITIECKH, PYCKU U IITAHCKH jE3HK.

0) Ilooayu o nayunum padosuma

Kannunatkuma je o6jaBuiia cienehe penieBaHTHE HaydHE PagoBe:

,Mediation in Cultural Heritage Disputes — Pro et Contra“, Gdanskie Studia Prawnicze
XXV, Nr 2(50)/2021: Cultural Heritage Law (ed. Kamil Zeidler), University of Gdansk,
2021, 134-147.

Pao ucnumyje oonoc usmehy meoujayuje u cnoposa o KyimypHom Haciely, ca noceoHum
ocepmom Ha nepcnekmuse y ceemiay Cuneanypcke xomusenyuje. llocooan 3a cnodicene,
any Oenukamue KOHGQIUKMeE, 08aj MeXaHU3AM peulasarba Ccnopoea nocmaje cee
NPUBTAYHUJU Y CNOPOBUMA O KYIMYPHOM Hacnehy, 0ok cneyuguuna obenexcja 3axmesa
Koju  YKYYYjy KVIMYPHO Haciehe Mmo2y Kako ociabumu, maxko u omo2yhumu
mpaouyuoraine npeoHocmu meoujayuje. Aymopka npenopyuyje HeKOIUKO Mo2yhux
YHanpeherba Koja ce 00HOCe HA Y2080pHY KIAY3YLy O Meodujayuju  Kao npeoycios
NOCMYNKA, KAO U HA U3BPUUBOCH CNOPA3YMA CIMPAHAKA KAO 1e20802 UCX0Od.

,KomopujeHT y ceHi mehyHaponHor npuBaTHor mnpasa‘, IIpaenu owcusom, Op. 7-8,
beorpan, 2019, 173-191.

Pao  ananusupa npobremamuxy keanuguxayuje uUHCmMumyma KomMopujeHama -y
MehyHapoOHOM — nmpusamuoMm  npagy, Ciy4aj Kada — Ccynpomcmagmere  oopedde
MYIMUNIUYUmMmema MepooagHuUx npaga 00800e 00 HeMo2YHOCmU FUXx08e npumeHe u
nomenyujanne mMemooe npesasunadxicera osoe cykobva. Ilocebna nasicra noceehena je
oopeobama Haypma 3axona o mehynapoonom npusamumom npagy, Komnapayuju ca
pezyramueom Eeponcke yHuje, y3 YNOpeOHONpAasHu Npukas pewierba y common law u
KOHMUHEHMAIHUM CUCTEMUMAL.

,IIepCcrieKTHBe 3allTHTe TypucTa y Mel)yHapoJHOM NpuBaTHOM TpaBy™, Harmonius
Journal of Legal and Social Studies in South East Europe, Beorpas, 2019, 369—-386.

Pao ce basu pesynmamuma ucmpasgicusaroa o 3auimumu mypucma u3 yena mehyHapooHoz
npueamnoe npasa. Typucmu koju ce onpedene 0a ceoje nymosarbe Op2anu3)jy MUMo
MYPUCIMUYKUX A2eHYUja He Yaucusajy noceban cmeneH sawmume, el je nonodcaj oeux
JUYA y UHOCMPAHCMBY YCI08/6EH 08OCMPYKOM NPUPOOOM bUX08e YI02€ KAO CMpaHayd u
nompowayua. Umajyhu y euody oyeocoouwiroe akmusno yueuthe Cpouje y pady Xawke
KOH@hepeHyuje 3a MehyHapoOHO NPUBAMHO NPABo, HAPOYUMA NadXdCcka noceehena je
aKmyenHom pady oee opeanuzayuje Ha npojekmy 3auimume mypucma, Kao u KOHYenmy
paszsujenom y zemmwama ynanuyama MERCOSUR u ynymap Esponcke yHuje.



»Pa3Boa Opaka y mpucyctBy MelyHapomHor enemeHTta™, [lpasnu owcusom, oOp. 10,
beorpan, 2018, 131-148.

Aymop ananusupa nozsumusHonpasHe nponuce y 001acmu pazeooa Opaxka ca eiemesmom
unocmpanocmu u uzmene npeosuhene Haypmom saxona o melhyHapooHom npueamuom
npasy. Mehynapoono npueammuo npaso cyouasa ce ca npooiemom opyma Koju moxcoa
HUje OUpeKmHo noee3am ca oopeleHum OpavHum 0OHOCOM, Al ea OONUKYje CNPEeMHOCH
0a uzahe y cycpem ouexusarouma dpaunoe opyea. Ilocebny ynoey y ogom npoyecy mooice
oouepamu yeoherbe cnopazyma CynpyscHuKa 0 MepoOdaeHoM Npasy, e8eHmyaino npaheHo
00360710M npopocayuje HaoaexcHocmu. Hznomxcena cy u oopelhena ynopeoHOnpasHa
pewera, ca noceOHum ocepmom Ha pezyramugy Eeponcke yuuje, xao u cmagosu
saysemu y npaxcu cyooea Cpbuje, Esponckoe cyda 3a myocka npasa u Eeponckoe cyoa
npasoe.

,ZAnti-Suit Injunctions in International Arbitration®, Harmonius Journal of Legal and
Social Studies in South East Europe, beorpan, 2017, 17-33.

Pao ananusupa kwyune gpakmope Koju ymuuy Ha npumeHy HOpMu Henocpeone npumeHe y
meljyHapoOoHoj mpeosunckoj apoumpadxcu. Ilpeomem ucnumugara Hapouyumo je
JICCUMUMHOCI 04eKUBARA aApOUMPANCHUX CMPAHAKA U Kapakmep uHmepeca Koju ce
wmume 06UM NPONUCUMA, V3 NOCEOAH O0C8PM HA Nocieouye NOCMYNKA KOHMpOJe
apbumpasicne oonyke u domem oopeleHux epedHocmu Koje cy ce y3ouzie Kao NPUHYUnu
melyHapooHoz jasnoz nopemka. Aymop 3akmyuyje 0a HurbeHuUya oa ¢y CmpamkKe
uzabpane lex causae cama no cebu ne o0y3uma apoUMpumMa HAOAEHCHOCM 0d NPUMeHe
HOpMe mpehux 3emasma, anu 0a KOHA4aH 002080p npe cée2a 3asuUcu 00 nocieduya Koje ou
npumena uiu 006ujarbe npumere umaie Ha Wupy 3ajeOHuyy.

2. lIpeameT ¥ HMJb AUCEPTALIUjE

Ilpeomem oucepmayuje. Heno3BosbeHa TProBUHa KYIATYpHUM J00pMMa HHUjE CaMO
npoOyieM jaBHOI M KPUBMYHOI IIpaBa; OHA je W MpoOieM rpahaHckor mpasa, Kao U
rpaHulla IpaBHUX KaTeropuja koje ypehyjy pecruryunjy. CyqoBH Ha OBa UTama U J1ajbe
4ecTo NpHUMEBY]y KOJIM3HMOHE HOpMe MelyHapoJHOr NpHUBAaTHOI IIpaBa Koje Cy
KOHIIMIIUpaHe 3a ,,KJIacCMYHe TOKPETHE CTBAapU M JUKTUPAJy MpaBHY CUTYPHOCT
TPrOBUHCKOT TIpOMETa, a He 3a apredakTe dYMja BPEIHOCT JEKH Y HHUXOBO]
JEIMHCTBEHOCTH, MOPEKITY U CUMOOINYKO] TEKUHHU.

Pesynrat je cranHa Heyckiial)eHOCT: CIIOPOBU y YHjEM je CPEeaUINTy KyIATYpHO Haciehe
pelaBajy ce MEXaHM3MUMa KOjU ra He Mperno3Hajy y A0BoJbHO] Mepu. OBa aucepranuja
yIpaBO Taj packopak y3MMa Kao MOJa3Hy TadkKy M HacToju Ja Jokaxe Aa he, 6e3
TEMEJPHOT MPEeUCIUTHBaka Mel)yHapoAHOT MPUBATHOr IpaBa, YaKk U HajaMOWLIMO3HUJU
jaBHOTIPAaBHH OKBUPH OCTATH JIMIIEHHA MPAKTUIHOT JEjCTBA.



Nmajyhu y Buay HaBeneHO, pas3iio3u 3a M300p T€ME MOTYy c€ TPymHcaTH y YeTHPH
MelycoOHO moBe3aHa YMHUOIIA.

[IpBo, cnoxenoct MelyHapogHOT mpoMeTa KylITypHuUX nobapa. TpaHCHaIMOHAIHO
KpeTame KyJITypHHX OOjekara JaHac HHUje caMO NuTame KoiauduHe, Beh m cBe Behe
cinoxkeHoctH. Ilpeamern mpenaze rpaHuile HakoH Kpahe, TajHUX HMCKOIaBamba,
KOJIOHUjaTHUX OJy3MMama W paTHE IUbauke, Ja OW MOTOM, MPUMEHOM CBE CIIOKEHHUJUX
MeXaHu3ama, MOHOBO 3aBPIIMJIM HA TPXKHUIITHMA U Y 30upKkama. IbixoBo kpeTame goTHue
KPUBUYHO M TPrOBUHCKO TPABO, LIAPHHCKE IMPOIMCE U TEOPHjy CTBApHOT IpaBa, ajlH
UCTOBpeMeHO Mokpehe W mHTama HIASHTUTETa, npaBiae u cehama. [IpkaBHH opranu,
CYOUEHH ca CIIOPOBHMA KOjH YKJbYYYjy MPEKOTPAaHHYHO KpeTame Mpeamera, cycpehy ce
ca OpojHMM Tperpekama, MpU YeMy MpaBWiia O CTHIAKkY OJ] HEBJIACHUKA, a Koja ce y
MPaBHUM CHCTEMHMa 3HA4YajHO Pa3IuKyjy, 4eCTO Urpajy omrydyjyhy yiory. YV Hekum
MPaBHUM CHCTEMHMMa Ha YKPaJeHOj CTBapH Ce HHMKaJa He MOKe creh BajbaHO TPaBoO
CBOjUHE; Y IpyTMMa, CBOjUHA ce cTabmim3yje caBecHomhy cTHIaoma win oapxajeM. Ta
pasmiiaxema CTBapajy MOJACTHIAje 3a KpujymMyape, OOJNHKYjy aKBU3WIMOHY HOJUTHUKY
My3eja u 4ecto oapelyjy na nu 3ajeqHuIe ¥ HalKje MOTY JSJIOTBOPHO TOBPATUTH OHO
IITO j€ U3ryOJBEHO.

Hpyro, orpanundema mnocrojehe nureparype. MelhyHapoaHO jaBHO HpaBO M 3alITUTa
HalMOHAJIHUX J00apa 100WIM Cy KOHTHHYUpPaHY MaXby, a KOPIYC pajoBa O €THIHU U
MOJIUTULIM PECTUTYILIHMje je 6orar u pasHoBpcTaH. McroBpemeHo, Mel)yHapoJHO MPUBATHO
IIPaBO ce€ JYro pa3BHjaJI0 Ka0 ayTOHOMHA JUCLMIUIMHA, ca JeTaJbHUM pacipaBama o
KBaJTM(HUKAIMjHA, TayKamMa Be3WBamka W NPU3HAIKY CTPAaHMX CYACKHX ojaiyka. Mmak,
crenuguyHa Tauka yKpIlTama y K0joj ce O CIOpOBUMA Yy BE3U ca KYJITYpHUM Haciehem
3ampaBo OJTIydyje OCTaje y BEJIMKO] Mepu HeucTpakeHa. KOHBEHIMje cauyMmbeHE MOj
okpusbeM MehyHaponuux opranuzanuja monyr UNESCO u3z 1970. u UNIDROIT wu3
1995. roauHe mpoyudaBajy ce W3 MEpPCHEeKTUBE Mel)yHapoJIHOr jaBHOI IpaBa, JIOK
auTepatypa M3 o0jacTH cykoOa 3akOHa HacTaB/ba Jla ycaBpllaBa CBOje€ HHTEpHE
KaTeropuje, ocTaBbajyhu KynTypHo Haciehe Ha maprunu. OBa nucepranuja TeXH Ja
NONYHU Ty Mpa3HUHY M HUCHHUTA CyAOMHY KYITYpHUX Jo00apa He Kao TEOpH)CKUX
Kypuo3uTera, Beh kao o0jexkaTa 4YMju TpeTMaH MpeJ] CYAOBUMa OTKpPHBA T'paHUIE H
MoryhHocTH caMor Mel)yHapoJHOT MpUBaTHOT IIPaBa.

Tpehe, jauawe npaBHe curypHoctd. Hemoctatak KoxepeHTHOr OKBHpa MelyHapoaHOr
MIPUBATHOT IpaBa 3a KyJITypHa J100pa u3001MYaBa MPaBHO pacyhuBame U KOMILIUKY)E
pectutynujy y npakcu. CynoBH KOjU OJJTy4dyjy O 3aXTeBUMa 3a moBpahaj cyodaBajy ce ca
MIPOIIECHONPABHOM U MaTepHjaHONIPAaBHOM HECUTYPHOIIINY: KOje je MpaBo MEPOJaBHO 32
CTHULIaK€ CBOJUHE HAKOH HE3aKOHHUTOI HMcKomnaBama? KakBo je mpaBHO AejcTBO 3abpaHe
M3BO3a MpOTrJIallieHe y Apyroj apxasu? Jla Ju ce 3aKOHM O 3aIUTHTH HAIMOHAIHOT Oyara
3eMJbe TIOpeKJIa MOTy KBaJM(UKOBAaTH Kao HOPME HENOCpeqHe NMpUMEHEe, WIH MOpajy
YCTYKHYTH TIpe/l CTBAPHOIIPABHUM PEKMMHUMA 3aCHOBAaHUM Ha MECTY Halla)keHha CTBAPH Y
TPEHYTKY MpeHoca mpaBa cBOjuHe? 3a MpaBOCYIHE OpraHe, Pe3ysiTaT YecTO YKJbydyje
€JIEMEHT MMITPOBU3AIIM]j€e; 32 KYIIE ¥ MPOJIaBIle IPaBHY HETPEIBHIUBOCT; 3a TIPBOOUTHE
BJIACHUKE, OWJIO Ja Cy TOjeIWHIM, 3ajeIHHIle, MpaBHA JIMIA WIW JpKaBe H3PaAKEHY



HEU3BECHOCT J1a JIM je IpaBJia yoIlITe OCTBapuBa. Pa3BujameM CTpYKTypHCaHE aHaIu3e
MpaBHUX KaTeropuja M Tayaka Be3MBamba, CABECHOT CTULAMA, PEKHUMA 3aCTApPENIOCTH U
OJlp’Kaja, Te pa3IMKOBAak-EM HOPMHU HEMOCPEIHE MPUMEHE U MHCTUTYTa jJaBHOT MOPETKA,
JcepTalyja TeXHU Ja U3rpajiu MpeIBUIUBOCT 0€3 KPTBOBAKA MPABUYHOCTH.

UYerspto, cnemudpuuan monoxaj Cpouje. CpOuja mpyka HM3y3€THO IOJECaH TPaBHU
aMOMjeHT 3a pa3Mmarpame NpeiokeHnx pedopmu. Kao 3emspa Oorara KyaTypHUM
Hacliehem, CMelITeHa Ha aKTHBHMM pPErHOHATHUM TPAH3UTHUM IIyTEBHMa, OHa Ce
CyouaBa ca JBOCTPYKHM HM3a30BOM: 3aIITUTOM COIICTBEHUX apTedakara M pellaBambeM
3axTeBa 3a PECTUTYIU]y O0jeKaTa MOpPEeKIOM M3 Apyrux 3emasba. Cpricko MehyHapomaHo
MPHUBATHO TPaBO, MehyTHM, U Jajbe HHje ONPEMIBEHO 3a pellaBae TAaKBUX CIIOPOBA Y
JI0BOJBHO] MEpHU — KYJITypHa 100pa ce TPETUPajy MO OMIITHM MPABUIMNMA O MOKPETHUM
cTBapuMa, 0e3 MOoCceOHMX KOJM3MOHMX HOPMH Koje OW ojpaxkaBaje HUXOBY NPAaBHY U
CUMOOJIMYKY CJIOXKEHOCT. TecTHpameM MPeIOKEHUX PEelICHkha Y MPABHOM MOPETKY KOjH
JOII YBEK OOJIMKYje CBOjy NOKTPHHAPHY apXHTEKTYPY, AUCEPTAIMja HACTOJU Ja MOKAKE
KaKO CE€ TCOPHjCKH YBHIU MOT'Y IIPUMCHHUTH YHYTap HAIHOHAIHOT CHCTEMA Y TPAH3HIIU]H,
cTBapajyhu Mojienie o] Uper 3Havaja 3a Ipyre jYPUCAUKIIH]C.

Lumw oucepmayuje. CBEeyKyIHU ITUJb OBE AMCEPTALMj€ je IBOjaK: MPBO, a UACHTH(PHKYje
rJIaBHE TEOPHUjCKE MPa3HUHE W HOPMATHUBHE Npenpeke Koje oHemoryhaBajy JAemOTBOPHY
PECTUTYIIH]y KYITYPHUX J00apa ImyTeM MexaHu3aMa Mel)yHapoJHOT MPUBATHOT MpaBa; U
ApyTo, a MOHYIU ypeheH CKyI MpaBHUX pellermka KojuMa ce yHarpelhyje npenBuanBoct,
KOXEPEHTHOCT M IPAaBUYHOCT y PElIaBamby OBUX CIIOPOBA.

HcTtpaxxuBame Mo4MBa Ha yIOPEJHO] aHAJIU3U OAa0paHuX JpaBa MOPEKiIa, TPAaH3UTa U
TP)KUIITA KYITYpHUX J00apa, Ka0 W Ha PEJIeBAaHTHO] CYJICKO] U apOUTPa’KHO] MPaKCH.
IIpemioskena peuiewma pa3Bujajy ce y peleBaHTHOM YIOPEIHONPABHOM OKBHUPY, M Ce
OlLIEY]y ca MOCEOHUM OCBPTOM Ha HKUXOBY IIPUMEHJBUBOCT y MpaBHOM cuctemy Cpouje,
C IWJBEM Jla ce JOIpHHEce Kako pedopMama MO3UTHUBHOT ITIpaBa, Tako U yHampehemy
CY/ICKOT OJJTy4IHBamba.

[loceOna mnaxmwa mnocBeheHa je HCTOPUJCKMUM OCHOBaMa M IPaBHUM OKBHpHMA
PECTUTYIHje KYATYpHUX j00apa, CTPYKTYpHUM OOpaciiMa TProBUHE M LUPKYJIaIije Ha
TPXKHUIITY, TOJIOXKA]y CTpaHaKa y TIOCTYNKY M HHXOBO] IMPOLECHO] CHAa3W, Kao H
HA/UIS)KHOCTH M TIOCTYIIKY Y CIIOPOBUMAa ca EIIEeMEHTOM HHOCTpaHOCTH. LleHTpanHa
norjaBjba 0aBe ce MpaBHUM H3a30BMMa Koje mocrtaBsba conflit mobile, ompehusamy
MEpO/IaBHOT IpaBa, KOPEKTHBHO] (DYHKIMjH HOPMH HEMOCPEAHE MPHMEHE U jaBHOT
MOpeTKa, Kao W YKJbYYMBAWKY PECTUTYIMje Yy M[IMPH KOHTEKCT pacmpaBa o
TPAHCHAIMOHAIHO] TIPaB/IH, TIPABHUM CPEICTBUMA U H3BPIICHY.

Jlucepranuja HACTOJU JJa CTBOPU CHUCTEMATCKH TIPETJIE]] KaKo Ce€ MpaBmiia MelyHapoIHOT
MPHUBATHOT TIPpaBa MOTY NPWJIATOAWTH CHENM(DUIHOCTHMA 3alITHTE KyJITypHOT Hacieha,
npyxajyhu pemiema 3a mpaBHU HpoOJeM KOjU MMa M3pakeHy IJI00allHy TUMEH3H]y U
HernocpeaH HAal[MOHAIHYU 3HAYaj.



3. Onmc caap:kaja: Ilpensioskena cTpykrypa aucepraunuje

YBoaHa pa3maTpama

[eo I: Pa3Boj me)ynapoanor npuBaTHOr npaBa u KyJTypHOr Hacjieha

Pa3Boj melhynapogHor npuBaTHOT IIpaBa y KOHTEKCTY 3aXTeBa 3a noBpahaj
KYJITYpHUX 100apa

Hacranak npaBa kynrypHor Hacieha
TepMUHOJIOIIKY U IPABHU OKBUP
Orpanuueme npeaMera 1 00MMa HCTPAKUBAbHA

Jeo II: IIyTeBu M TpKUILITE HEA03BO/beHE TPrOBHHE KYJITYPHUM 100puMa

Jlp>kaBe opeKIia HacympoT JpKaBaMa TPXKHIITA

MGTOI[I/I W TPAH3WUTHHU JIAaHIIU HEAO3BOJbCHC TPIrOBHUHEC
Kynrypna no6pa y cykobuma, KOJIOHH]jaTHO] EOXU H MUPY
JluruTanHa epa ¥ HOBU KaHaJIM TUCTPHOYIIHje

Heo III: Ctpanke u cTrpareruje

AHanm3a 1oj0Xxaja y4eCHHKA y MOCTYIKY
Tyxuonu

TyxeHu

[TpoMeHIBHBOCT yIIOTa M UMILIHKALIUje

Heo IV: OapehuBame MepoaaBHOI IPaBa NyTeM KOJIH3HMOHUX HOPMH

ITpobnem onabupa npaBHe KaTeropuje
TpanunuoHanHu KaTanor Taqyaka Be3uBamba
Komnment npasa apskaBe mopekia (lex originis)
MobGuau cyko6 3akona (conflit mobile)
CaBecHO CTHIIaEkE U 3aCTapesIoCT

Jeo V: Yiora HopMu HenocpeaHe NPMMeHe M jaBHOT MOpeTKa

Pasrpannueme nncruryra: KopekTus HacynmpoT HENOCPEAHO) IPUMEHU

Hopwme nenocpenne npumene (lois de police)



3. Ycranosa jaBHor mopetka (ordre public)
4. Ka TpaHCHAIMOHAIHUM IPABUIIMMA 3aIITUTE KYJITYpHOT Hacjeha

Jeo VI: PecTtuTynuja v noCTKOJIOHUjAJIHU 3aXTEBU

1. TlocTkoyiOHUW]jaTHE IEPCIIEKTUBE Y PECTUTYIU]U

2. TlorpaxkuBama 3ajeHHIIA

3. Tlutame KyATYpOJIOUIKE BPEAHOCTH Y CIIOPOBHMA O Haclehy
4. YTuiaj Ha JOHOCHOIIE OJIITyKa

Heo VII: [IpaBHa cpeacTBa U M3BpIIEH:-€

1. Tlospahaj no6pa

2. Haxnana mrere

3. AlTepHaTHBHH HCXOIU

4. Tlonmoxkaj caBeCHHUX JprKanalia

5. W3a30Bu npu3Hama U U3BpLICHA

3ak/pyuak

Bbubauorpaduja

Veoona paszmamparsa. Y yBOJHOM moriaBsby Ouhe oapeheH mpenmer u Lusb
HCTpakMBama, O00paslioKeHe XHIOTe3e, MPEJCTaBJbeHAa METOJO0JIOTHja U 00jallkbeH
Hay4YHM 3Ha4aj TeMe.

leo I: Pazeoj mehynapoonoe npusamnoe npasa u kyimypHoe nacieha. 1IpBo
NorjaBJbe MOCBENEHO je MCTOPHJCKU YTEeMEJbE€HO] aHalIM3u €BOoJylHje MelyHapoaHOr
MIPUBATHOT IIpaBa y MEPHU PEJIEBAHTHO) 3a CIIOPOBE O KYJATypHUM noOpuma. Hcnutyje ce
Ha KOjU HA4MH MPaBHU CHCTEMHU OJJy4y]y Kako he mocTymaru ca CTpaHUM €JIEMEHTOM,
IpU YeMy MCTOPHjCKAa BPEAHOCT, HE3aMEHJBMBOCT U €JEMEHTH jJaBHOI MHTepeca
TECTUPAjy €NaCTUYHOCT TPAJAMIMOHATHUX KOJM3MOHOMpPABHUX Kareropuja. llormassbe
IpaTd pa3Boj MpaBa KyinTypHor Hacieha on panux koaudukanuja (JIubepoB kozexc,
Xarke KOHBEHIMj€) 10 KJbydyHHX MehyHapoanux unctpymenara: Konsenmuje UNESCO
n3 1970. u Kousenuuje MehyHnaponHor HHCTHTyTa 3a YHUUKAIM]y MPUBATHOT
npaBa (UNIDROIT) u3 1995. romune. Y3 rimobaiHe pa3BOjHE TOKOBE, pPErMOHAIHE
MHUIMjaTUBE, HAPOUUTO y OKBHPY EBporicke yHuje, JoHene cy HOBE HOpPMaTUBHE CJI0jeBe
0]l 3Hauaja 3a ojapehuBame MepoaaBHOr NpaBa. Ha HalMoOHaJIHOM IUIaHy, OBO IMOIVIABJbE
aHaJM3Upa LIMPU PETrYyJIaTOPHU OKBHP U HETOBY €BONYLH]Y, ca (POKyCOM Ha KJby4HE
nponuce: 3aKOH O pellaBamy CykoOa 3aKOHa ca MpOMUCHMa JIPYyTrux 3emasba u3 1982.
rojuHe, HajHoBUjU Hampr 3akoHa o mel)yHapoaHOM NpUBAaTHOM IpaBy, Kao M 3aKOH O
kyntypHoM Hacinehy wu3z 2021. romune. IlornmaBibe yKJbydyje TEPMHUHOJIOLIKA



pasrpaHuyema MOjMOBa ,KyJATypHa mo0pa®, ,KyITypHH mpenMeru’, ,Haciehe™ u
,,TIATPIMOHH]YM** paJii TIPEIU3HOT YTBphHBamka MaTepPHjaTHOT JJOMETa JUcepTaluje.

Heo II: Tpocuwma u nymesu Hed0380/beHe mpeosuHe. JIpyro TmoriaBbe
MOCTaB/ba YHMICHUYHY TIOJUIOTY 32 KAaCHUjy TpaBHY aHajiu3y TaKo IITO HCIHTY]je
JMHAMUKY HEJI03BOJbEHE TPTOBUHE KYITypHUM no0puma. [Ipukasyje ce oanus podapa u3
Ap>KaBa TMOpEKJa Ka Jp)kaBamMa TPXKUINTA, y3 aHAIM3y HAuyMHA Ha KOjU EKOHOMCKa
HEjeTHAKOCT U pa3INyuTa IIPpaBHA IOMMamba MojMa Kpalhe cTBapajy mpocTop 3a HE3aKOHUT
n3Bo3. Ocnamajyhu ce Ha emmupujcke wu3Bope, ykJbyuyjyhu WHTepmonoBy 6a3y
yKpaJleHUX YMETHUYKUX Jelia ¥ yBHJE U3 omnepanuje ,llanmopa’, mornasibe paspalyje
JOTHCTUYKE oOpaciie Kpo3 TpW THIICKA CIICHapWja: IUPEeKTaH TpaHcdep, pyTre ca
TPaH3UTOM Kpo3 Tpehe 3eMibe M CIIOKEHE JIaHIE Ca BHIIECTPYKUM IPEHOCHMA.
Pa3matpajy ce m moceOHe HCTOpPHjCKEe Kareropvje (HalMCTUYKa TJhbadyka, KOJOHHjaTHA
OJly3MMama), HE Kao HCLpPIAaH Tperjieln, Beh Kao penpe3cHTaTUBHU CIIyYajeBU 4YHjC
Bapujabiie KacHHUje TeCTHpajy peakuujy melhyHapomHor nmpuBaTHOT npasa. [lormaibe ce
3aBplllaBa aHAJIM30M VYTHIAja CaBPEMEHE TEXHOJOTH]e TIONyT OHJAjH ayKIHja,
3aTBOPEHUX IJIaTGOPMH M JIUTUTAIHE aHOHMMHOCTM Ha mpahieme KyaTypHuX nobapa
HE3aKOHHUTOT TIOPEKJIa.

Heo III: Cmpanke u cmpameeuja. Tpehe nornasibe mpeacTaBba akTepe CIOpOBa
0 KyITypHUM J00pMMa U HCIUTYjeé KaKO HHUXOB MPOLECHH TOJI0Ka] YTHYE Ha
KOJM3UOHOMPABHY aHaNM3y. [[p>kaBe HUCTynajy ca pecCTUTYIMOHUM 3aXTeBHUMa Ha OCHOBY
Mpomnuca O KyJITypHOM Haciel)y U KOHTpOIIM H3BO3a, alld HUXOB ayTOPUTET ciabu y
WHOCTPAHCTBY je€p CTPaHM CYIOBH MOTY TPETHUpPATH jaBHE MPOIMCE TAKO Ja OCTaHy 0e3
JiejCTBa BaH HAllMOHAIHMX I'paHuna. [lojequHIm 1 HacaeIHULN JIMIIEHUX BJIAaCHUKA YUHE
JpyTy TpyIy Ty)XKWUJana, Ydju yCIeX YeCTO 3aBHCH O] CIIPEMHOCTH Cy/I0Ba Ja 3aHeMape
POKOBE 3aCTapesIOCTH WM MPHU3HAJy ToceOHEe peCTUTYLIMOHE pexume. My3eju, ayKI1jcKe
kyhe u KonekuuoHapu Hajuenihe ce mojaBJbyjy Kao TYXKEHH, ocliambajyhu ce Ha lex situs u
JOKTPHHY CTHLama y 100poj Bepu. KoHauHO, 3ajeHHIIe MMOBE3aHE MCTOPH]CKUM MU
penurujckuM Haciehem cBe yemrhe UCTHYY 3aXTe€Be 3aCHOBAHE HA MOPAJIHMM OCHOBaMa,
o0nuKyjyh MHCTpyMEHTe MEKOr IpaBa KOjU 3ay3BpaT MOTy YTHIATH Ha CYACKO
pacyhuBame. IlornmaBibe HarmamaBa GIYMIHOCT yiora W TOKaszyje Aa HISHTUTET
CTpaHaka yclioBJbaBa oJipehuBame npaBHE KaTeropyuje U Tauke BE3UBambA.

Heo IV: Odpehusare mepooasHnoe npasa nymem koausuonux Hopmu. Kao mpBo o
JIBa IIEHTpaJIHA TOTJIaBjha O MEPOJIaBHOM IIpaBy, OBaj Ne0 oOpalyje omabup mpaBHe
KaTeropuje, TpaJAulMOHATHE TauKe Be3nUBama, MOOWIHM cykoO 3akoHa (conflit mobile) u
NUTake CABECHOT CTUIama MpaBa CBOjHHE Ha KYJITYPHUM J0OpUMa. AHalu3a 3al0YHb-E
onpehuBameM mpaBHe Kareropuje, Oyayhu na ympaBo oBaj kKopak onapelyje KOIM3HOHY
HOpMY Koja he ce mpuMeHHUTH: cTaTtyc npeaMera KBaIM(UKOBAHOT Kao KYIATYPHO J00po
WM Ka0o OOW4YHA TIOKpPETHA CTBAp BOJM Ka Pa3IMYUTHM CKYIIOBHMa MpaBWIa. 3aTHM ce
pa3matpa KaraJor Tauyaka Be3uBama: lex rei sitae (lex situs) kao moMuHaHTHA Tavka, lex
contractus y y>xeMm JoMeHy yroBOpHOT ojHoca, lex fori kao mporecHa ocHOBa 1 OKBHUD 3a
yTBphHBame CTpaHOr mpaBa, Te |eX originis kao aaTepHaTHBa KOjy 3aroBapajy ayTopH u3
obmactu 3amrrute Hacieha. MoOumau cyko6 3akona, conflit mobile, ananmusupa ce xao



CYHITHHCKU oMmeTajyhu (hakTop: cBaka mMpoMeHa MecTa HaJlaKema CTBapu MOXe MmoByhu
NMPUMEHY Pa3JIMYMTOr IpaBa Ha MHTamka CBOjUHE, CABECHOI CTHUIAFka U 3aCTapelioCTH,
IITO TPrOBHHCKE Mpexke 3Hajy U kopucre. [loceOHa maxkma mocBehena je caBecHOM
CTHIIakby U MOTYNHOCTH ,,lipama™ BIACHHUIITBA NPEKO JIPYyre IpXKaBe, y3 HOPMATHBHY
HAIleTOCT KOjy CTBapa yTHIIA] JYPUCIUKIIMjE€ ca MUHMUMAIHOM KYJITYpHOM ITOBe3aHoIIhy
Ha MMPOMEHY IIpaBa CBOjUHE.

leo V: Vnoea nopmu nHenocpeone npumene u jagnoz nopemrxa. Ilero mnoriabibe
nokasyje aa ynora MmelyHapoIHOT MPUBAaTHOT IpaBa HUje OKOHYAHA Yy TPEHYTKY Kala
Tauka Be3WBama YIOYTH Ha MEPOAAaBHO NpaBo. J[Ba KibydHa MeXaHWU3Ma, HOpPME
nenocpeare npumene (lois de police) u moxrpuna jaBaor moperka (ordre public), mory
CIPEYUTH WIM KOpuroBaTu T1aj u300p. Hopme HemocpemHe NpuMeHE ayTOHOMHO
onpelyjy cBoj AOMET | Jenyjy 0e3 MpeTXoHe KOJIU3HOHOIIPABHE aHAIN3E; Y CIIOPOBUMA
0 KyATYpHUM Jo0puMa, OHE o0O0yXBaTajy pacloH OJ TEXHMYKUX 3axTeBa 3a
JOKYMEHTAIjy JI0 CTaryTa KOju JApXaBU JAOJCJbYjy CBOJUHY Han onapehenum
apredaxTiMa. JaBHU MOpEaK, ¢ Ipyre crpaHe, GyHKIIMOHHIIE Ka0 KOPEKTHUB KOjU CTyma
Ha CIEHY TeK Kaja je CTpaHO MpaBO HACHTH(PHKOBAHO Ka0 MEpOJABHO, a HErOBa
npuMeHa OW JoBella 0 MCXoAa Koju (opyM cmarpa HENPUXBATJBHBHM. [loriaBibe
UCIHTYyje Jla JIM c€ 3allTHTa KYJITYypHOT Hacieha cBe BHIE OCTBapyje IyTeM OBHUX
MeXaHu3ama, Jia JId IOCTOje JJOKa3u O TPEHAY TPETUpama 3aKOHA O MATPUMOHH]YMY Kao
lois de police, u ma a1 croOpoBU O KyATYPHHUM J00OpHMa MOACTHYY YCKY WA IIHPOKY
MPUMEHY jaBHOT MOpEeTKa. AHaiM3a o0yxBaTa M3BOPE HA BUIIC PABHM: MPAaBUJIA JPXKABE
cyma, JApxaBe Topekia, Tpehe napikaBe, peruoHaliHE pexuMe u - MehyHapomHe
WHCTPYMEHTE.

Ieo VI: Pecmumyyuja u nocmrxononujarnu 3axmeesu. lllecto nmoriaBpe cMemra
CIIOPOBE O KYJITYPHHM JoOpHMa y IIMPU KOHTEKCT TpaHCHalMOHaiHe mnpasiae. Haunwme,
3aXTeBH 3a MoBpahaj apTedakTa HE CIIy)Ke caMO pa3peliehy NMUuTama CBOjuHE, Beh uecTo
0TBapajy TeMe MOMHUpPEHa, MPHUIAJHOCTH U MOpalHE OATroBOpHOCTU. OBa MepCleKTHBA
cBe uemthe ynasu y CyAHHUIly Kpo3 BOKaOylap JbYACKHMX IpaBa: TYKHOLM HAacToje Jaa
CIIOpOBE O CBOJUHM TMpeoOSMKyjy Kao TMOBpedy IpaBa Ha KyJITypHO Hacnehe,
nokymasajyhu na 3aobul)y crpore TeXHHYKe 3aXTeBE NPUBATHOI MpaBa M HNapHUYHOT
nocrynka. [lornasibe uCHuUTyje J1a M HOPME JbYACKHX IpaBa 3anucTa MpOJUpy Yy MpaBHY
apeHy MelyHapoJHOT NMpUBATHOT Mpasa, Jenyjyhu kao MocT u3Mmel)y puruaHux npasuia
lex situs 1 MopaTHHX 3aXTeBa PECTHTYIIU]e, T JIa JIU Ce TaKBa pa3MaTparma eKCIUTUIIMTHO
10jaBJbY]y y 00pa3Iokemy CYACKUX OIyKa WM ACNY]y Y MO3aAUHH, CYNTHIHO yTuuyhu
Ha 00JIMKOBamkE OJUTYKa U MPaBHUX CPE/ICTaBa.

Heo VII: Ilpasna cpeocmeéa u u3zepuierve. CenMO TIOTIaB/bE aHAIHM3UPA
NPAKTUYHO OCTBApeH-€ 3aXTeBa y BE3M ca KYyITypHUM noOpuma. Pecturynuja camor
o0jexkTa cMmaTpa ce NMpUMapHUM LUJBEM, alld KaJa TO HHUje OCTBAPHBO, IOCTABJbA CE
MUTake J1a JIM ajNTepHAaTUBE Kao IITO Cy HAaKHaja IITETe WM CUMOOIMYHO MPHU3HAKE
3axTeBa MOTY NPYKUTU yrnopenus ocehaj npasae. Mmajyhu y Buny yrunaj UNIDROIT
Kongpenmuje u3z 1995. roqune, koja nmpeaBula HaKHAAY 3a CaBECHE JPrKaolle, AUcepTainja
UCIUTYyje HayMHEe YypaBHOTEKEHa OuYeKHBama Tyxkwiana v bona fide crumanana.



Pasmatpa ce m ymora AuIUIOMAaTcKe capajmbe, KaKo je 3aMHIIJbeHa Y MHCTPYMEHTHMA
UNESCO wu xacHujuM KoHBeHIHjama. IlormaBibe moceOHO HCIUTYje Yy KOJO] MEpHU ce
MIPAaBHU JICKOBU MOTY JICIOTBOPHO CIIPOBECTH Yy MPEKOTPAHUYHUM OKBUPHUMA M Y KOJUM
CUTyalHjaMa HM3BpIICHE BUIIE 3aBUCU O MOJUTHYKE JOOpPE BOJBE WIIM PEIyTAlMOHOT
MPUTUCKA HEro OJf caMor Mel)yHapoJHOT MpHBATHOT TIpaBa, YKJbY4dyjyhu mnurtame
MPU3HABAA OJTyKa Y CTPAHUM jyPHCIUKIMjaMa U a/IeKBaTHOCTH 1MocTojehux pexxuma.

3axmyuax. Y 3akibydHUM pa3MarpambuMa Ouhe CuCTEMaTH30BaHU Halla3u
HCTPAXMBaba, OLCHEHA YTEMEJBEHOCT MOCTABJbEHUX XHUIIOTE3a U HU3JIOKEHE MPETopyKe
3a yHanpeheme HOPMAaTHUBHOT OKBUDA.

4. OcHOBHe XUIIOTE3€e 0/1 KOjUX Ce MO0JIA3U Y HCTPAKUBALY

JlokTOpCKa AucepTalja mojasu oJ] eT Xuore3a Koje cy mel)ycoOHo nmoBe3ane.

HckbyunBo ociamame Ha lex Originis Huje J0BO/bHO J1a 00e30eau d0cjaeaHe
PECTHTYLHOHE MCXO0/I€e 32 KYJITYPHA 100pa y CBUM cliyuyajeBuUMa.

Hako ce npaBo apikaBe Mopekiia mpeaMeTa YecTo cMaTpa MPUPOAHOM TauKOM BE3HBaIba,
HEroBa MPAaKTHYHA IPUMEHa MOXKe OUTH mpobiaeMaTHyHa. 3eMIbY TIOPEKIa HEPETKO HUje
JaKo 00jEeKTHBHO YTBPIAHUTHU: apTe(aKkTH ce U3HOCE Ca HEJOKYMEHTOBAHHUX apXEOJOUIKHX
HaJla3uIlITa WJIM U3 perMoHa y KOjUMa CaBpEMEHE Np)KaBHE TI'PAaHMIE HE OJpa)kaBajy
UCTOPHjCKE KYATYpHE pearHocTd. JlogaTHe KOMIUTMKAIMje HAcTajy Kaja BHILIE JpKaBa
nojlake MpaBO Ha MCTH oOjekar. JlaHmm Kpujymyapema 4ecTto yHampena mnpenBubajy
npuMeHy |ex originis u rpajge JaHIe BIACHHUINTBA OCMHIBCHE Jia Ta IOTKOMAjy.
[Ipupona xynrypHor Hacieha crora 3axTeBa CYyNTHWIHH]Y TpuUMeHy MelyyHapoaHOoT
MIPUBATHOT TpaBa, Koja OM MoYKBajIa Ha MOCEOHOM OKBHUPY 3a KyJATYpHa 100pa, JOBOJBHO
NpEeUU3HOM Ja oOyXBaTM HE CaMO CaBPEMEHY KaTeropusallijy OBAKBUX MOKPETHHX
crBapy, Beh u na mpensumu mpoOieme Koju HacTajy ycnen npomene lex rei sitae. V
TaKBOM OKBHMpY, HOpPME HENOCpeJHe MpHUMEHE M jaBHM Mopenak Ounum Ou JomyHa
TPaIUIIMOHATHOM METO/IY, YMECTO Jla Ca ’hHM J0Ja3e Y CYKoO.

Cruname KyJTypHHX ao0apa y no0poj BepH 3axTeBa NOCeOHY KOJHM3MOHY HOPMY
KOja crpevaBa cTa0WIn3anmjy He3aKOHHUTHX TpaHcdepa.

»IIpame* MmpaBa CBOjUHE Ha KYJITYpHUM JoOpuMa oOyxBara CIOXEHE MPEKOTrpaHUYHE
TpaHchepe y KojuMa Cy TOCIEIUIle CTaOWIN3alije HE3aKOHUTOT MPEHOCA CYIITUHCKH
Jpyraydje Hero KoJ OOMYHUX MOKPETHUX CTBAPU: HE HECTaje caMO TPXKUIIHA BPEIHOCT,
Beh jenMHCTBEH €0 KOJEKTUBHOr mMmamhema W KyATypHOT uAeHTUTEeTa. MneamHo
MEpPOJIaBHO MAaTepHjaJIHO MpPaBO Mopano Ou crora Ja TIOCTaBM 3HATHO CTPOXKHU
KPUTEPHjYM 3a JOKa3MBakE CABECHOCTH, YTOJIUKO Ipe IITO MHOTa 3aKOHOJAaBCTBa Beh
3aXTe€Bajy jacHy JOKYMEHTalMjy O TOpeKIy M 3aKOHHUTOM U3BO3y. Y JIOMEHY
MelyyHapoHOT MPUBATHOT MPaBa, b HUje yBOhewme YHU(OPMHOT MaTepHjaHOT MpaBa,
Beh Kpeupame aleKBaTHUX KOJIM3MOHOMPABHUX MpPaBUJIa YHjU OCHOBHHM 3aJ]aTaK jecTe Ja
UIeHTU(UKY]y TauKe Be3MBama KOje CIpPEeYaBajy OIyYMBAI-E KOje Jaje JETUTHUMHTET



3noynoTpedbu mehyHapogHor TpuBaTHOT TpaBa. be3 TakBor mpuiaroheHor pexuma,
KpyTa NpHUMEHA IpaBa MECTa HaJla)KCHa CTBAPU Yy BpEME CIOPHOT IMPEHOCA MOXKE
JOBECTH JI0 TOTa Jia TpaBWIa O pelaBamy CykoOa 3akoHa oMoryhe ymecTo ja ucrpase
HETPAaBUIHOCTU HACTaJIe Y HEI03BOJbEHO] TPTOBHHH.

Henocnennoctu y mcxoay cmopoBa 0 KYJATYPHHM J00puMMa MOIY ce YMamHTH
oaroBapajyhum KopeKTHBHMM MeXaHM3MHMMA.

OBa xumores3a IpeMelITa TEXHIITE ca MUTamba N300pa MEpoJIaBHOT IIpaBa Ha CiIydajeBe
OrpaHMYEHa, JOIyHE WM HCKJbydeHa IpUMeHe Tako oapehenor mpama. Kao mro ce
oClamamke Ha jeIHy, OMNINTy TauyKy Be3MBamba YECTO II0Ka3yje HEJOBOJBHUM 32
paspeliaBambe HOPMAaTHBHHMX HANETOCTH KOjeé MpaTe PEeCTUTYIHjy, TaKO peulelme y
MOjeIMHUM CIIyYajeBUMa MOXKE NOJpa3yMeBaTH W HANYIITambe TPaJUIMOHAITHOT
KOJIN3UOHONpaBHOr Merona. IlpenusHo pasrpaHuueme yiaore ©u J0OMEeTa HOPMH
HETocpeHe TNPUMEHE MpPEACTaB/ba HM3a30B 300T Pa3HOIMKOCTH MNpOMUCA KOJU MOTY
1oJiaraTy MpaBoO Ha OBaj CTATyC, OJ ONIUTHX YIPABHHUX INPOIKCA M OTPaHUYCHa N3BO3a
70 3aKOHAa KOjU YCIOCTaBJbajy jaBHY cBOjuHy. C Jpyre crpaHe, HMHTepIIpeTanuja
MHCTUTYTa jJaBHOT IOPETKa MOpa IOYMBATH HA jJaCHUM KpPUTEPHjyMHMa, TaKo Ja
UCKJbYY€H-€ NPHMEHE CTPAHOI IpaBa OCTaHE IMJbaHa M M3y3eTHa Mepa. McroBpemeHo,
JOKTPHHA jaBHOT IOpETKAa IOCeayje TeKMHY KOja joj MOXKE JaTH ayTOpPHUTET 4dyBapa
KyATYpHOT Haciieha, CrlocoOHOr 1a HaMeTHE OCHOBHE BpeAHOCTH (hopyMa oHZa Kaja cy
OHE JI0/IaTHO 0jayaHe Mel)yHapoHUM MHCTPYMEHTHMA.

Omyke y ciopoBHMa 0 KYJTYPHUM J00puMa Tpeda a yBaKe Haudesi0 KYJITypHe
npasjie, He 10BoJehH y mUTame NPaBHY CHTYPHOCT.

OBa xumnores3a Mojia3u O]l 3alakama Jla ce CIOPOBU O KYJITYpHUM J00OpuMa BHILIE HE
pelaBajy UCKJbY4UBO y okBHpuMa joruke npusatHe cBojuHe. UNIDROIT Konsenuuja
u3 1995. roguHe u3Hena je Ha BHUJENO OrpaHHuYeHa Mel)yHapoJHOI MPHUBATHOT MpaBa,
O3HAUYMBIIM TPEHYTAaK KaJa CHUCTEMCKHU IpoOiieM ,lIpama‘ MpaBa CBOjJUHE BHIIE HHje
Morao 6utu urHopucad. Tpetupame o0jekaTa KOju HOCE UCTOPH)CKY BPEIHOCT Ha UCTH
HAYMH Kao Jpyre pobde MocTaio je U MpaBHO U €THYKH HEeoIpkuBo. [1o3nBe Ha moBparak
KYJATYpHUX J100apa AaHac M3HOCE HE camo JpiKaBe Mopekia, Beh u KynTypHe 3ajeIHHIIE,
Mpe/ICTaBHULIM JMjacriope, a cBe yemhe u rpahaHu 3eMasba TpXKHILTA, OOIUKYjyhu
CYJICKy TEpIeNI{jy O TOME IITa je MPaBUYHO U Cpa3MEpHO. XUIMOTEe3a TMOJIa3H O]
IIPETIOCTaBKE Ja CYJOBHM Tpeba Ja MHTErpHUIly IMPHUCTYN KYJITYpHO] HpaBIud HE Kao
MOJIUTUYKHU TeCT, Beh Kao Jieo eBoiyluje AUCHUILUIMHE KOja Mperno3Haje cneuuuIHoCT
KYJITYypHHUX 100apa, y3 ouyBambe [IPaBHE CUTYPHOCTH U MPEIBUANBOCTH MOCTYIIKA.

YcBajamem noceOHOr Mel)yHApOAHONIPUMBATHONPABHOI OKBMPA €A JaCHUM TauyKaMma
Be3nBama, Cpouja Ou 00e30eani1a yjeAHAUYCHY IPAKCY U e(PMKACHHU]Y PECTUTYLH]Y.

CpOuja je HampaBuia BUAJbUBE KOpake y OOJIACTH 3alITUTE KYITYpHHX Ho0apa, alnu H
JlaJbe HeMa KOXEpEeHTaH CHCTeM KOju OM ycarjacuo jaBHOIIPAaBHE, KPUBMYHOIIPABHE U
MehyHapogHONpaBHE acleKTe ca MeXaHW3MHUMa MelyHapoIHOr TpHBATHOT TIIpaBa.
@parmeHnTHpaHOCT mocTOjeher OKBHpa M HEIOBOJFHO HCTPaKEH OJHOC MpPaBWIIA O



pemaBamy cyko0a 3aKoHa TIpeMa KYJITYpHOM Hacliel)y cTaBibajy MOKYIIaje PECTUTYIIN]E
y cnabuju TOJI0Ka], JIIIEH jaCHUX KOJM3WOHUX HOPMH W KPHUTEpHjyMa 3a IMOCTYIambe.
CyodeHn ca HEIOCTATKOM jaCHHX IpaBHJa O MEPOJABHOM IIpaBy, alld M OJICYCTBOM
CMEpHHIIA O HHXOBOj IMOTEHIUjaIHO] Aeporamnuju, cyaoBu cy mpemyirredd ad hoc
pemaBamy. YcBajambeM rmoceOHor okBupa, CpOuja OM ojayana CBOjy yJIOTY HE CaMO Kao
JpKaBa MOpEKJa WIK TpaH3uTa, Beh u kao mpaBHU GopyM Koju omoryhasa npeaBHIUBE U
NpaBUYHO u30alaHcHpaHe wucxoje. TakaB HOPMATHBHM pa3Boj JONPUHEO OH H
npubnmxaBamy  MehyHapogHMM — cTaHzapauMma, — HCTOBPEMEHO  yuBpiuhyjyhu
kpeaubumuter CpOuje y rmodaTHiM HalmopruMa 3alliTHTE KYITYpHOT Hacieha.

5. Mertoae koje he ce y ucrpaxxuBamwy NpUMEeHUTH

Jlucepranyja mouyMBa Ha KOMIUIEKCHOM HCTPaXUBAYKOM IPUCTYIY KOjU O0jeAumbyje
HOPMAaTHBHOIIPaBHU,  yIOPEIHONPAaBHU,  HWCTOPH]CKONPABHHU,  EMIHPHJCKH |
MHTEPIUCUUILIMHApHN MeToZ. OBM METOOM ce He MNpUMEmYjy H30J10BaHO, Beh cy
MHTETPUCAHU KaKO OM ce MpaBO HCHHTAJIO Y HErOBOj CTPYKTYpallHOj, MCTOPH]CKO] H
MHTEPIPETATUBHO] TUMEH3H] .

HopmaruBHOnpaBHUM MeTo10M Onhe aHanM3upaHu KJbYYHU WHCTPYMEHTH, Mehy Kojuma
Xamka kouBeHnmja u3 1954, Konsennuja UNESCO u3 1970, UNIDROIT Konsennuja
u3 1995. u Hukosujcka konBeHuuja u3 2017. roauHe, pelieBaHTHU H3BOPH IpaBa
EBponcke ynuje, ykipyuyjyhu HupextuBy 2014/60/EY, VpenOy 2019/880, Pum I u
Bpucen 1 bis, ka0 ¥ HaMOHAJIHU MPOINHUCH, Ca MOCEOHHUM OCBPTOM Ha MPABHU OKBHUP
Peny6nuke Cpbuje. YnopeaHonpaBHH MeToJ ucnuTahe Kako ojadpaHe jypHCIUKIHje
common law u KOHTHHEHTAJIHOT mpaBa ypelyjy KJby4dHa INHTama pPECTUTYIHje, ca
HarjlackoM Ha pOKOBE 3aCTapesioCTH U OJip>Kaja, MpelyclioBe 3a MPEHOC IpaBa CBOJUHE,
MPU3HABAKE 3aXTEBa 3a 3alITUTY HAIMOHAJHOr Oylara M TPETMaH JaBHOT HHTEpeca.
UctopujckonpaBau MeTton mnpaTtuhe eBoiylujy MelhyHapoaHOr HpHUBAaTHOI IpaBa U
IpomKca 0 KyJITypHOM Haciel)y Kpo3 KjbydHe JOKTpUHApHE MPEKPETHHULIE, ToKa3yjyhu aa
Cy JlaHAIlllb€ HEAOCIEAHOCTH YECTO YKOPEHEHE y TEpUTOPUjalHOj JIOTHIM Koja He
oJpakaBa caBpeMeHe IMoTpede 3aluTuTe KyITypHHX naobapa. Emmupujcku meton
MoJIpa3yMeBa aHAJIN3y pPENpe3eHTATUBHUX CYACKUX M apOUTPaXHUX OJUTyKa, Kao H
kopuutheme perucrapa, 6a3a mojaraka ¥ MHCTUTYLMOHAIHUX M3BOpa pajyl H3Irpajme
YUBECHUYHE THUIIOJIOTH]E MpeXa KpUjyMuapema W JYPUCAMKIHMJCKUX YKpPILTamba.
NHTepauciunimHapH METOJI OCllalba C€ Ha YBHUJIE W3 AHTPOIOJIOTH]E, apXeoJIoTHje,
MY3€0JI0TH]€ U €THKE, Y MEpPH MOTPEeOHO] 32 KOHTEKCTYaTHO TyMaueHhe MPaBHUX HOPMHU U
CJIOJ€BUTO pa3zyMeBame HHTEPECA KOJH CE CyAapajy y PeCTUTYIH]U KYITYpHHUX J00apa.



6. OyexknBaHU pPe3yJITATH U HAYYHH JTONIPHHOC

On nmucepranuje ce odekyje na oboratu TeopHjy MehyHapogHOr mpuBaTHOT IpaBa
JMCKYCHJOM O TIOTpeOHM W Ha4yMHY peneduHHUCcama Mpuctyna onpehuBamy MepomaaBHOT
npaBa y CIIOPOBHMa KOjU C€ THYY CTBAapHUX IpaBa Ha KyITypHHM noOpuma. Takobe,
OYeKyje Ce J1a U3 OBOI' MCTPAKUBamkha MPOUCTEKHY CYIeCTHje 3aKOHOJABIlY 32 M3MEHE
nomahux mpaBuiia Mel)yHapOIHOT MPUBATHOT TpaBa y chepu CTBAPHOIPABHUX OTHOCA.

[TpoGem npaBHe 3amITHTE KYATYPHHUX 100apa je HECYMEIbHUBO CIIOjEBUT M cIoeH. Mak,
YMHU ce Ja Cy TeopHja M Ipakca 10 caga Bume Owmie ycpenacpehene Ha merose
jaBHONpaBHE acreKTe. 3Hayaj OBe JUCEpTalyje OryieAa ce y ToMe mTo he ocBeTiauTH u
Mel)yHapoaHO-TIPUBAaTHONPABHY CTpaHy OBOT IpolOiieMa Koja, Kako Ou Tpebano na ce
MOKaXke, HHje 3aHeMapJbUBOr 3Hadaja. OBO MHTame OCTaje BEOMa AaKTYeIHO jep
CTBapHOIIPABHU CIIOPOBH y BE3H ca KYJITYpHHM J0OpHMa HHUCY CTBAp MPOUUIOCTH HUTH
HEKOT TIOCEOHOT MCTOpHjCKOT mnepuona. To yocranoMm moTBplyjy M HEIAaBHO YCBOjEHH
Mel)yHapoAHH YroBOpH Yy OBOj O0JIAaCTH, YMjO] aHAIM3M ayTOpKa HaMepaBa Jla MOCBETU
noceOHy Maxmwy y Aucepranuju. 3ajgatak he crora OuTH na ce objacHe pas3ios3u 300r
KOjUX HEKM TPaJUIMOHAIHN WHCTUTYTH Mel)yHapoJHOT NpHUBATHOT IpaBa IOKa3yjy
onpeheHe MambKaBOCTU y 00JIACTH 3aIUTUTE KYyATYypHUX nobOapa. Ha Toj nuaHju, ouekyje
ce na he jeman on mompuHOCa OBE JHcepTalMje OUTH W Yy CKpeTamy NaXmbe Ha
HEOIXOAHOCT yCKJIa)EeHOT MPUCTYTA 3alITUTH KyATYPHUX 100apa y pa3IuauTUM IpaHaMa
npaBa.

Nwmajyhu y BUy HEeyjeTHAYEHOCT HAIIMOHATHUX MPOTHKCa y 00JIaCTH 3alITUTE KYJITYPHHX
nobapa, ox mocebHor he 3Hauaja OuTH €0 AucepTanuje y koMe he ce ucnuratu yiaora
KOPEKTUBHUX MexaHHu3ama y ojpehuBamy MeponaBHor npasa. Taj 3amatak 6u Tpedano He
caMmo J1a ripeBazuhe TpaJAuIIMOHAIHA pa3MaTpama 0 MpodiieMruMa HACHTUPUKALIN]e HOPMHU
HEMOCpEHEe TMPUMEHE M OIEHW HCIYHEGHOCTH YCJIOBAa 332 aKTHBUPAKE MEXaHH3aMma
3amTute jaoMaher jaBHOT TopeTka, Beh Ou Tpebano Ja TOKaxe y KOjoj Mepu je
WHIUPEKTaH METOJI, KOjU je JOMHUHAHTaH y MeljyHapo HOM MPHBATHOM IIPaBy, MOJECaH
3a onpehuBame MepoJaBHOT TpaBa y CTBAapHOINPABHUM CIIOPOBMMA KOJU CE€ THUYY
KynTypHUX Ao6apa. OBO je Hapo4YMTO 3HauajHO ¢ 003MpPOM Ha BepoBaTHONY jaBibama
MOOUITHOT Cyko0a 3akoHa y OBHM CTBapuMMa, KOjH, Ha MaTepHjaTHONPABHOM IIJIaHY,
MOJKe J]a U3a30BE 3HAUajHE MTPAKTUYHE TOCTIEANIIE.

Konauno, ouekyje ce na ayropka HpHKake M CHUCTeMarusyje mnocrtojeha 3Hamwa o
MelyHapoAHO-TIpUBATHONPAaBHUM MEXaHM3MHUMa 3allTUTe KYITypHUX noOapa, ynme he
CTBOPUTH TOJIOTY 32 BbUXOBO JaJbe YHANpeheme U HaArpaImby.
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Pursuant to the decision of the Head of Doctoral Studies and the Department of
Civil Law at the University of Belgrade Faculty of Law, we have been appointed as
members of the Committee for the Defence of the Doctoral Dissertation Project, tasked
with providing an opinion on the suitability of the doctoral dissertation topic submitted
by the candidate Milica Arsi¢, titled: The Odyssey of Heritage: Determining the
Applicable Law in Cultural Property Disputes (in Serbian: Oamuceja nacaeha:
OxapehuBame MepoaaBHOI NMpaBa y CHOPOBHMA 0 KYJITYpHHM godopuma) which the
candidate shall draft and defend in the English language. Given that the candidate
successfully defended her doctoral dissertation project on 12 December 2025, and seeing
that the members of the Committee have reviewed the proposed topic, the rationale, and
the primary bibliography, we hereby submit to the Academic Council of the University of

Belgrade Faculty of Law the following

REPORT

ON THE CANDIDATE’S BACKGROUND AND THE ASSESSMENT OF THE
SCIENTIFIC MERIT OF THE PROPOSED DOCTORAL DISSERTATION
TOPIC

1. General information on the candidate and the dissertation

a) Basic information about the candidate

Milica Arsi¢ was born on 29 February 1992 in Belgrade. She completed her
primary education at the "Zmaj Jova Jovanovi¢" school as the valedictorian and
graduated from the Fifth Belgrade High School with the "Vuk Karadzic" diploma for
academic excellence.

She graduated from the University of Belgrade Faculty of Law in 2015, specialising in
International Law, with a Grade Point Average (GPA) of 9.70/10. In recognition of her
academic achievements, she was awarded the "Dositeja" scholarship by the Ministry of
Education of the Republic of Serbia.

In 2017, she completed her Master of Laws (LLM) in International Business Law at the
same Faculty under the supervision of Professor Vladimir Pavic, achieving a GPA of
10.00/10. Her Master’s thesis, "Overriding Mandatory Rules in International



Arbitration”, examines the relationship between party autonomy and the mandatory rules
in presence of a foreign element. In 2016, she received second place "Gaso Knezevic"
award for her research paper "Anti-suit Injunctions in International Commercial
Arbitration" based on her masters research.

During her undergraduate studies, she was a member of the University of Belgrade
Faculty of Law team at the Willem C. Vis International Commercial Arbitration Moot,
which won the Werner Melis and Frederic Eisemann Honourable Mention for the Best
Memorandum. As part of her postgraduate studies, she participated in the Erasmus+
Intensive Programme in European Private Law at the University of Salzburg in 2016, for
which she received a full scholarship in recognition of her academic excellence. Between
2016 and 2018, she worked as an intern at the NKO Partners law office, specialising in
international commercial law. Furthermore, she contributed to the preparation of students
as an Assistant Coach for the University of Belgrade Vis Moot team from 2018 to 2020.

In 2017, the candidate enrolled in doctoral studies at the University of Belgrade Faculty
of Law, specialising in Private International Law. She has successfully completed all
curriculum requirements, including the defence of her doctoral research project and
seminar paper, and has passed both doctoral examinations with GPAs of 9.00 and 10.00,
respectively. In 2021, she was awarded the Ryoichi Sasakawa Young Leaders Fellowship
(SYLFF) for her academic contribution to cultural heritage law.

She has been active within the 1995 UNIDROIT Convention Academic Project since
2020 as an individual research partner, focusing on the harmonisation and
implementation of international legal standards regarding the restitution of stolen or
illegally exported cultural objects. In 2021, UNESCO selected her as an expert in the
field of cultural heritage, in which capacity she participated in the World Heritage Young
Professionals Forum held alongside the 44th session of the World Heritage Committee in
Fuzhou, China. As a member of the Innovation and Sustainable Development Expert
Group, she contributed to the drafting of the Forum's Outcome Document, with an
emphasis on community engagement and long-term cultural sustainability. She is
currently a member of the World Heritage Young Professionals Forum Alumni Network,
participating in initiatives dedicated to sustainable heritage management and the
involvement of youth in World Heritage governance.

In 2019, she joined the Global Research Network (GRN) as a member of the Alternative
Dispute Resolution Think Tank, where she coordinated initiatives aimed at a more
inclusive approach to arbitration and mediation. She was promoted to Junior Fellow in
2022, and since 2024, she has served as a Research Associate within the War, Conflict
and Global Migration section, focusing on the protection of cultural heritage in conflict
zones. She is also a member of Europa Nostra International.

The candidate is professionally engaged as an analyst at Baha Corporation, where she
analyses global financial markets and their regulatory frameworks. Her work focuses
particularly on drafting legal reports for clients in the field of international investment,
based on economic trends and relevant geopolitical factors.

In addition to her native Serbian, Milica Arsi¢ is proficient in English, Russian, and
Spanish.



b) Information on Academic Publications
The candidate has published the following relevant academic papers:

"Mediation in Cultural Heritage Disputes — Pro et Contra”, Gdanskie Studia Prawnicze
XXV, Nr 2(50)/2021: Cultural Heritage Law (ed. Kamil Zeidler), University of Gdansk,
2021, 134-147.

The paper examines the relationship between mediation and cultural heritage disputes,
with particular regard to the prospects offered by the Singapore Convention. Suited to
complex yet delicate conflicts, this dispute resolution mechanism is becoming
increasingly attractive in cultural heritage disputes, whilst the distinct features of claims
involving cultural property may both impair and enable the traditional benefits of
mediation. The author recommends several possible improvements relating to the
contractual mediation clause as a prerequisite to proceedings, as well as the
enforceability of the parties’ agreement as their outcome.

"Komorijenti u senci medunarodnog privatnog prava" [Commorientes in the Shadow of
Private International Law], Pravni zivot, No. 7-8, Beograd, 2019, 173-191.

The paper analyses the issue of characterisation of the commorientes institute in private
international law, the scenario where conflicting provisions of a multiplicity of
applicable laws lead to the hurdles involving their application, and potential methods for
overcoming this conflict. Special attention is devoted to the provisions of the Serbian
Draft Private International Law Act, a comparison with European Union regulations,
alongside a comparative legal overview of solutions in common law and civil law
systems.

"Perspektive zastite turista u medunarodnom privatnom pravu™ [Perspectives on Tourist
Protection in Private International Law], Harmonius Journal of Legal and Social Studies
in South East Europe, Beograd, 2019, 369-386.

The paper deals with the results of research on the protection of tourists from the
perspective of private international law. Tourists who choose to organise their travel
independently of travel agencies do not enjoy a special degree of protection; rather, the
position of these individuals abroad is conditioned by the dual nature of their role as
foreign nationals and consumers. Bearing in mind Serbia's long-standing active
participation in the work of the Hague Conference on Private International Law,
particular attention is given to the current work of this organisation on the tourist
protection project, as well as the concept developed within the MERCOSUR member
states and the European Union.

"Razvod braka u prisustvu medunarodnog elementa" [Divorce in the Presence of an
International Element], Pravni zivot, No. 10, Beograd, 2018, 131-148.

The author analyses Serbian regulations on divorce with an international dimension,
alongside the amendments envisaged by the Draft Private International Law Act. Private
international law is confronted with the problem of a forum that may not be directly
connected to a specific matrimonial relationship, yet is characterised by a willingness to



accommodate the expectations of a spouse. The introduction of a choice of law
agreement between spouses is examined as an alternative, possibly accompanied by
permitting the prorogation of jurisdiction. Certain comparative legal solutions are also
presented, with particular reference to European Union regulations, as well as Serbian
courts’ stance on the matter, along with those held by the European Court of Human
Rights, and the European Court of Justice.

,,Anti-Suit Injunctions in International Arbitration®, Harmonius Journal of Legal and
Social Studies in South East Europe, beorpan, 2017, 17-33.

The paper analyses the key factors influencing the application of overriding mandatory
rules in international commercial arbitration. The subject of examination is the
legitimacy of the arbitral parties' expectations and the nature of the interests protected by
these provisions, with special reference to the consequences of the arbitral award review
process and the scope of certain values that have been elevated to the level of
international public policy principles. The author concludes that the fact that the parties
have chosen the lex causae does not, in itself, deprive the arbitrators of the jurisdiction to
apply the norms of third countries, but that the final answer primarily depends on the
consequences that the application or refusal of application would have on the wider
community.

2. Subject and Aim of the Dissertation

Subject of the dissertation. The illicit trade in cultural objects is not only a problem of
public and criminal law; it is a problem of civil law, and of the limits of the legal
categories that currently govern restitution. In these disputes, courts often continue to
apply conflict-of-law rules of private international law that were designed for "ordinary"
movable goods and commercial certainty, not for artefacts whose value lies in their
uniqueness, provenance, and symbolic weight.

The result is a recurring misalignment: heritage-sensitive disputes resolved through
heritage-blind mechanisms. This dissertation takes that misalignment as its starting point
and seeks to demonstrate that without a recalibration of private international law, even
the most ambitious public-law frameworks will remain hollow in practice.

In light of the above, the reasons for selecting this topic can be grouped into four
mutually reinforcing considerations.

First, the cross-border complexity of the problem. The transnational circulation of
cultural objects today is not only a matter of volume, but also of increasing intricacy.
Objects move through theft, clandestine excavation, colonial removal, and wartime
plunder before resurfacing in markets and collections via increasingly elaborate
mechanisms. Their journeys engage criminal and trade law, customs rules, and property
doctrines, but they concurrently summon questions of identity, justice, and memory. State



authorities confronted with disputes involving the cross-border movement of objects
encounter numerous obstacles, whereby the rules on good-faith acquisition from a non-
owner, which vary significantly across legal systems, often play a decisive role. In some
systems, stolen property can never confer valid title; in others, ownership is stabilised by
good faith or by prescription. These divergences form the incentives of traffickers, shape
museum procurement policies, and often determine whether communities and nations can
meaningfully recover what was lost.

Second, the gap in existing scholarship. Public international law and the safeguarding of
national patrimony have been the subject of sustained academic scrutiny, and the
discourse surrounding the ethics and politics of restitution remains both rich and
multifaceted. Meanwhile, private international law has evolved largely as an autonomous
discipline branded by thorough debates on characterisation, connecting factors, and the
recognition of foreign judgments. Nevertheless, the precise intersection where cultural
heritage disputes are substantively adjudicated remains conspicuously underexplored.
Conventions created under the auspices of international organisations such as the 1970
UNESCO and 1995 UNIDROIT instruments are still predominantly analysed through the
lens of public international law; conversely, conflict-of-laws continues to refine its
internal system, effectively marginalising cultural heritage. This dissertation endeavours
to bridge this doctrinal gap, examining the disposition of cultural objects not merely as
theoretical anomalies, but as legal goods whose judicial treatment exposes both the limits
and the potential of private international law itself.

Third, the imperative of enhancing legal certainty. The absence of a cohesive private
international law framework tailored to cultural property distorts judicial reasoning and
compounds the practical complexities of restitution. Courts seized of repatriation claims
confront acute procedural and substantive ambiguities: which law governs the acquisition
of original title following an illicit excavation? What is the extraterritorial effect of an
export embargo enacted by a foreign state? Ought the patrimonial statutes of a state of
origin be characterised as overriding mandatory rules, or must they yield to lex situs
regimes at the time of the proprietary transfer? For the judiciary, the consequence is
frequently a degree of doctrinal improvisation; for market participants, legal
unpredictability; and for the original dispossessed - be they individuals, communities,
corporate entities, or sovereign states - a profound uncertainty as to whether justice is
ultimately attainable. By developing a structured analysis of legal categories and
connecting factors, good-faith acquisition, and the regimes of limitation and prescription,
as well as by distinguishing between overriding mandatory rules and the public policy
exception, the dissertation endeavours to establish legal certainty without compromising
equitable outcomes.

Fourthly, the contextual significance of the Serbian jurisdiction. Serbia constitutes a
uniquely apt legal paradigm for evaluating the proposed reforms. As a nation endowed
with significant cultural wealth and situated along active regional transit corridors, it
confronts a dual imperative: the safeguarding of its domestic artefacts and the
adjudication of restitution claims concerning objects of foreign provenance. However, the



Serbian private international law framework remains inadequately equipped to govern
such disputes. At present, cultural objects are subsumed under the general regime for
movable property, lacking bespoke conflict-of-laws provisions that adequately reflect
their inherent legal and symbolic complexity. By piloting the proposed solutions within a
legal system actively engaged in shaping its doctrinal architecture, this dissertation seeks
to illustrate how theoretical insights may be operationalised within a transitional national
framework, thereby generating models of broader applicability for other jurisdictions.

The aim of the dissertation. The overarching aim of the dissertation is twofold: firstly, to
identify the main doctrinal gaps and normative tensions that hinder effective restitution
through private law mechanisms; and secondly, to propose a structured set of legal
solutions that improve predictability, coherence, and fairness in cultural object disputes.

The research will be grounded in a comparative survey of selected source, transit, and
market jurisdictions, alongside judicial and arbitral practice where available. These
solutions will be developed comparatively but evaluated with a view toward their
applicability in the Serbian legal framework, with the goal of informing both legal reform
and judicial interpretation.

Special emphasis is placed on the historical foundations and legal frameworks of cultural
property restitution, the structural patterns of trafficking and market circulation, the
respective positions of claimants and possessors, as well as jurisdiction and procedure in
disputes involving a foreign element. Central chapters are devoted to the legal challenges
posed by conflit mobile, the determination of applicable law, the corrective function of
mandatory rules and public policy, and the integration of restitution within broader
debates on transnational justice, remedies, and enforcement.

By offering a systematic examination of how private international law can be tailored to
the unique challenges of cultural heritage protection, the project addresses a pressing
legal issue with global resonance and clear domestic relevance.

3. Outline of Contents: Proposed Structure of the Dissertation

Introductory Considerations
Part | The Evolution of Private International Law and Cultural Heritage

1. The Development of Private International Law in Relation to Cultural Property
Claims
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Introductory Remarks. The introductory chapter will define the subject and aim of
the research, articulate the hypotheses, present the methodology, and expound upon the
academic significance of the topic.

Part I: The Evolution of Private International Law and Cultural Heritage. The
first chapter is devoted to a historically grounded analysis of the evolution of private
international law, insofar as it relates to disputes over cultural objects. It examines the
manner in which legal systems determine their approach to the foreign element, whereby
historical value, non-fungibility, and elements of public interest test the elasticity of
traditional conflict-of-laws categories. The chapter traces the development of cultural
heritage law from early codifications (the Lieber Code, the Hague Conventions) to
pivotal international instruments including the 1970 UNESCO Convention and the 1995
UNIDROIT Convention. Alongside these global trajectories, regional initiatives,
particularly within the European Union, have introduced supplementary normative layers
relevant to the determination of the applicable law. At the national level, this chapter
analyses the broader regulatory framework and its evolution, with a focus on key statutes:
the 1982 Law on Resolving Conflict of Laws with Regulations of Other Countries, the
most recent Draft Private International Law Act, and the 2021 Cultural Heritage Act.
Furthermore, the chapter incorporates a terminological delineation of concepts such as
"cultural property"”, "cultural objects”, "heritage", and "patrimony", in order to precisely
establish the material scope of the dissertation.

Part Il: The Factual Matrix: Markets and Trafficking Routes. The second chapter
establishes the factual foundation for the subsequent legal analysis by examining the
dynamics of the illicit trade in cultural objects. It delineates the flow of artefacts from
heritage-rich "source nations" to demand-heavy "market nations”, analysing how
economic disparities and divergent legal conceptions of “theft" facilitate illicit
exportation. Drawing upon empirical evidence, including Interpol’s Stolen Works of Art
database and insights from Operation Pandora, the chapter elaborates on logistical
patterns through three archetypal scenarios: direct transfers, transit routes via third
countries, and intricate chains involving multiple transfers. Specific historical categories
such as Nazi-looted art and colonial-era takings are considered not as an exhaustive
survey, but as representative cases whose variables test the responsiveness of private
international law. The chapter concludes with an analysis of the impact of contemporary
challenges such as online auctions, encrypted platforms, and digital anonymity, on the
tracking of cultural property of illicit provenance.

Part Il1: Parties and Strategies. The third chapter introduces the actors in cultural
property disputes and examines how their procedural position influences the conflict of
laws analysis. States advance restitution claims based on cultural heritage and export
control regulations, yet their authority weakens abroad because foreign courts may treat
public statutes in a manner that deprives them of extraterritorial effect. Individuals and



heirs of dispossessed owners form another recurring group of claimants, whose success
frequently depends on the willingness of courts to set aside limitation periods or
recognise special restitution frameworks. Museums, auction houses, and private
collectors most commonly appear as respondents, relying on the lex situs and the doctrine
of good faith acquisition. Finally, communities connected by historical or religious
heritage increasingly assert claims grounded in moral arguments, shaping soft law
instruments that may in turn influence judicial reasoning. The chapter emphasises the
fluidity of roles and demonstrates that the identity of the parties conditions the
characterisation of the claim and the selection of the connecting factor.

Part IV: The Traditional Choice of Law Method. As the first of the two core
applicable law chapters, this section addresses characterisation, traditional connecting
factors, mobile conflicts of law (conflit mobile), and the mechanism of good faith
acquisition of title to cultural objects. The analysis commences with characterisation, as
this initial step dictates the conflict rule to be engaged: classifying an object as a cultural
good rather than an ordinary movable leads to disparate sets of rules. The discussion then
turns to the catalogue of connecting factors: lex rei sitae (lex situs) as the dominant
factor, lex contractus within the narrower scope of the contractual relationship, lex fori as
the procedural anchor and the framework for ascertaining foreign law, and lex originis as
the alternative championed by heritage scholars. The mobile conflict of laws, conflit
mobile, is analysed as a fundamentally disruptive element: every change in the physical
location of the object can trigger the application of a different law governing ownership,
good faith acquisition, and limitation periods, a dynamic that trafficking networks
understand and exploit. Particular emphasis is placed on good faith acquisition and the
potential for title laundering through another jurisdiction, alongside the normative tension
created when a state with minimal cultural connection fundamentally alters property
rights.

Part V: The Role of Overriding Mandatory Rules and Public Policy. The fifth
chapter demonstrates that the function of private international law does not cease once a
connecting factor points to the applicable law. Two central mechanisms, overriding
mandatory rules (lois de police) and the doctrine of public policy (ordre public), may pre-
empt or correct that choice. Overriding mandatory rules autonomously determine their
scope of application and operate without prior conflict-of-laws analysis; in cultural
property disputes, these range from technical documentation requirements to statutes
vesting the ownership of specific artefacts in the state. Public policy, conversely,
functions as a corrective that only comes into play once a foreign law has been identified
as applicable, where its application would lead to a result the forum deems unacceptable.
The chapter investigates whether the protection of cultural heritage is increasingly
pursued through these mechanisms, whether there is evidence of a trend towards treating
patrimony laws as lois de police, and whether cultural property disputes prompt a narrow
or broad application of public policy. The analysis encompasses sources across multiple
tiers: the rules of the forum state, the state of origin, third states, regional regimes, and
international instruments.



Part VI: Restitution and Post-Colonial Claims. The sixth chapter situates cultural
property disputes within the broader context of transnational justice. Indeed, claims for
the restitution of artefacts do not merely serve to resolve questions of title; they
frequently invoke issues of reconciliation, belonging, and moral responsibility. This
perspective increasingly enters the courtroom through the vocabulary of human rights:
claimants endeavour to reframe ownership disputes as violations of the right to cultural
heritage, attempting to bypass the strict technicalities of private law and civil procedure.
The chapter examines whether human rights norms are genuinely penetrating the legal
arena of private international law, acting as a bridge between the rigid rules of the lex
situs and the moral demands of restitution, and whether such considerations are explicitly
articulated in judicial reasoning or operate in the shadows, subtly shaping the formulation
of decisions and remedies.

Part VII: Remedies and Enforcement. The seventh chapter analyses the practical
consequences of claims concerning cultural property. While the physical restitution of the
object itself is regarded as the primary objective, where this proves unattainable, the
question arises as to whether alternatives such as monetary compensation or symbolic
recognition of the claim can provide a comparable sense of justice. Taking into account
the influence of the 1995 UNIDROIT Convention, which provides good-faith possessors
with an option to receive compensation, the dissertation examines the mechanisms for
balancing the expectations of claimants and bona fide purchasers. The role of diplomatic
negotiation, as envisaged in UNESCO instruments and subsequent conventions, is also
considered. The chapter particularly investigates the extent to which legal remedies can
be effectively enforced in cross-border contexts, and in which situations enforcement
relies more heavily on political goodwill or reputational pressure than on the strict
operation of private international law, encompassing the recognition of foreign judgments
and the overall adequacy of existing regimes.

Conclusion. The concluding remarks will give a comprehensive overview the
findings, re-evaluate the validity of the central hypotheses, and set forth
recommendations  for the advancement of the normative framework.

4. Core Hypotheses Informing the Research

The doctoral dissertation is premised on five interconnected hypotheses.

Sole reliance on lex originis is insufficient to yield consistent restitution outcomes for
cultural objects in every case.

Although the law of the state of origin is often regarded as the natural connecting factor,
its practical application can be highly problematic. Determining the country of origin
often proves to be difficult: artefacts are removed from undocumented archaeological
sites or from regions where modern state borders do not reflect historical cultural
realities. Additional complications arise when multiple states assert claims over a single
object. Furthermore, trafficking networks frequently anticipate the application of lex



originis and construct ownership chains specifically designed to undermine it. The nature
of cultural heritage therefore demands a more nuanced application of private international
law, grounded in a tailored framework for cultural objects. This framework must be
sufficiently precise to encompass the contemporary categorisation of such movables,
whilst also anticipating the problems arising from a shifting lex rei sitae. Within such a
framework, overriding mandatory rules and public policy would serve to complement the
traditional method, rather than coming into conflict with it.

Good-faith acquisition of cultural objects requires distinct choice-of-law rules that
prevent the stabilization of illicit transfers.

The laundering of title to cultural property entails complex cross-border moves wherein
the ramifications of validating an illicit transfer diverge fundamentally from those
concerning ordinary movables: what is forfeited is not merely a commercial asset, but a
unique fragment of collective memory and cultural identity. An optimal applicable
substantive law ought, therefore, to impose a markedly more stringent threshold for
establishing good faith, particularly as numerous jurisdictions already mandate
unequivocal documentation regarding provenance and lawful export. Within the purview
of private international law, the objective is not the imposition of a uniform substantive
property regime, but rather the formulation of appropriate choice-of-law rules designed to
identify connecting factors that avert the legitimation of systemic abuse within the
discipline. Absent such a tailored regime, the rigid application of the lex rei sitae at the
time of the disputed transfer risks permitting conflict-of-laws rules to facilitate, rather
than rectify, the inequities engineered by the illicit trade.

Misalignments in cultural object disputes can be reduced by employing appropriate
corrective mechanisms.

This hypothesis shifts the focus from the general selection of the applicable law to its
immediate correction or exclusion. Just as reliance on a single general connecting factor
is often insufficient to resolve the normative tensions inherent in the restitution of cultural
objects, the solution often requires stepping outside the traditional choice-of-law process
entirely. A precise delineation of the role and scope of mandatory rules puts forward a
critical challenge that lies in the sheer heterogeneity of the norms that may claim this
status. Potential mandatory rules emerge from a vast array of disparate sources, ranging
from administrative regulations and export restrictions to statutes vesting state ownership.
The analysis will seek to determine which of these provisions can be properly construed
as overriding norms. In parallel, an ordre public approach based on clear criteria must be
established to ensure that the exclusion of foreign law remains a targeted and exceptional
measure, as unnecessarily broadening its scope would undermine restitution in the long
term. On the other hand, this doctrine carries a weight that may furnish it with sufficient
authority to act as a guardian of cultural heritage, capable of enforcing the forum’s
fundamental values when those are reinforced by international instruments.



Decisions in cultural property disputes should respect the principle of cultural
justice without undermining legal certainty.

The hypothesis is founded on the observation that disputes over cultural objects are no
longer resolved solely within the logic of private property. The 1995 UNIDROIT
Convention, in particular, acknowledged the limitations of private international law,
marking the juncture at which the systemic problem of title laundering could no longer be
ignored. It served as a definitive signal that indifference to the nature of the object, such
as applying the commercial logic of common commodities to historical artefacts, became
both legally and ethically unsustainable. Today, calls for the return of cultural objects are
voiced not only by states of origin but also by whole communities, diaspora
representatives, and increasingly also by citizens of market countries, shaping judicial
perceptions of fairness and proportionality. This hypothesis proceeds from the premise
that courts ought to integrate a cultural justice approach not as a political gesture, but as
an integral aspect of the evolution of the discipline itself, one that recognises the specific
nature of cultural objects. However, such an approach must remain meticulously
balanced to preserve legal certainty and the predictability of proceedings.

By adopting a special private international law framework with clear connecting
factors, Serbia would ensure consistent practice and more effective restitution.

Serbia has taken discernible steps in the field of cultural property protection; however, it
still lacks a cohesive system that aligns public, criminal, and international legal
dimensions with the mechanisms of private international law. The fragmented nature of
the current framework, coupled with the insufficiently explored nexus between conflict-
of-laws rules and cultural heritage, places restitution attempts at a disadvantage, lacking
clear conflict rules and operational criteria. Deprived of definitive choice-of-law rules
and guidance on their potential derogation, the judiciary is frequently forced to rely on ad
hoc adjudication. By adopting a dedicated framework, Serbia would enhance its role not
only as a country of origin or transit but also as a legal forum capable of delivering
predictable and fairly balanced outcomes. This normative progression would also
facilitate alignment with international standards, while simultaneously reinforcing
Serbia’s credibility in global initiatives for the protection of cultural heritage.

5. Methodological Framework

This dissertation rests on a complex research design that integrates doctrinal,
comparative, historical, empirical, and interdisciplinary legal methods. These are not
deployed in isolation but are synthesised in order to examine the law across its structural,
historical, and interpretative dimensions.

The doctrinal legal method will be utilised to analyse pivotal instruments, notably the
1954 Hague Convention, the 1970 UNESCO Convention, the 1995 UNIDROIT
Convention, and the 2017 Nicosia Convention, alongside relevant sources of European



Union law, including Directive 2014/60/EU, Regulation 2019/880, Rome | and Brussels |
Recast Regulation, as well as national statutes, with specific reference to the legal
framework of the Republic of Serbia. The comparative legal method will investigate how
selected common law and civil law jurisdictions regulate central issues of restitution,
with a focus on limitation and prescription periods, the preconditions for the transfer of
title, the recognition of claims concerning the protection of national treasures, and the
treatment of the public interest. The historical method will trace the evolution of private
international law and cultural heritage regulations across key doctrinal milestones,
demonstrating that contemporary inconsistencies are frequently rooted in a territorial
logic that fails to reflect modern imperatives for the safeguarding of cultural objects. The
empirical method entails the scrutiny of representative judicial and arbitral decisions,
alongside the use of registries, databases, and institutional resources to formulate a
factual typology of trafficking networks and jurisdictional intersections. The
interdisciplinary method incorporates insights from anthropology, archaeology, museum
studies, and ethics, strictly to the extent necessary to facilitate a contextual interpretation
of legal norms and a layered understanding of the competing interests inherent in cultural
property restitution.

6. Expected Results and Scientific Contribution

The dissertation is anticipated to enrich the theory of private international law by
engaging in a discourse on the necessity and methodology of redefining the choice-of-law
process in disputes concerning rights in rem over cultural objects. Furthermore, the
research is expected to yield specific legislative recommendations for the reform of
domestic conflict-of-laws rules governing property rights.

The legal protection of cultural property is undoubtedly layered and complex. However,
both theory and practice to date appear to have been more focused on its public law
dimensions. The significance of this dissertation lies in its aim to shed light on the private
international law aspect of the problem which, as this research intends to demonstrate, is
of substantial importance. The topic remains highly pertinent, as property disputes
regarding cultural objects are neither a legacy of the past nor confined to any particular
historical epoch. Moreover, the steady adoption of new international instruments in this
field attests to continuing relevance of the subject, and the author intends to devote
particular attention to their analysis. The task, therefore, will be to examine the factors
that render certain traditional institutes of private international law somewhat defective in
the sphere of cultural heritage protection. In this vein, one of the dissertation’s
contributions will be to highlight the imperative for a harmonised approach to the
protection of cultural property across diverse branches of law.

Given the divergence of national regulations regarding cultural property, a particularly
vital section of the dissertation will examine the role of corrective mechanisms in
determining the applicable law. Moving beyond traditional inquiries into the



identification of overriding mandatory rules and the application of the public policy
exception, the dissertation interrogates the extent to which the indirect method, as the
prevailing methodology in private international law, is fit for purpose in determining the
governing law for property claims concerning cultural objects. This is especially
significant given the likelihood of mobile conflict of laws arising in such matters, which
can in turn produce considerable practical consequences in terms of substantive law.

Ultimately, the author is expected to delineate and systematise extant scholarship
regarding the private international law mechanisms for the protection of cultural property,
thereby establishing a conceptual basis for their further refinement and advancement.

7. Conclusion

In view of the fact that the candidate has completed all examinations and fulfilled all
requirements for the preparation of a doctoral dissertation, the members of the Committee
recommend to the Academic Council of the Faculty of Law, University of Belgrade, and
the University Council for Legal and Economic Sciences, that approval be granted for the
preparation of the dissertation under the supervision of Professor Vladimir Pavi¢.
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